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GENERAL LAWS. 


AMENDMENTS. 


CHAPTER 1. 


An ACT TO AMEND CHAPTER FOUR OF THE SESSION Laws or 
1865-6 RELATING TO ACKNOWLEDGMENTS. 
Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

SECTION 1. That section five hundred and sixteen of chap- 
ter four of the session laws of 1865-6, be amended so as to 
read as follows: The proof or acknowledgment of an instru- 
ment may be made at any place in this Territory, before— 

A Judge of the district court; genie by 

A Judge of the supreme court; Sagu en 

A Notary Public. 

Src. 2. All acts or parts of acts inconsistent with this act  Xepealed. 
are hereby repealed. - 

Sec. 3. This act shall take effect and be in force from and ,Totake effect, 
after its passage and approval. 

Approved, Jan. 13, 1871. 

1 


Section 16, 


chapter 4, laws 
of 1868-9, 


Bec. 85, itl 
$ of the Civil 


Code amended, 


AMENDMENTS. 


CHAPTER 2. 


AN ACT TO AMEND SECTION SIXTEEN OF CHAPTER FOUR OF 
THE SESSION Laws OF 1868-69. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

SECTION 1. Thatsection sixteen of chapter four of the session 
laws of 1868-69 be and the same ıs hereby amended, by 
striking out the word “lessons” in the eleventh line of said 
section and inserting the word “ sessions.” 


Approved, Jan. 13, 1871. 


CHAPTER 3. 


AN ACT TO AMEND AN ACT ENTITLED “AN ACT TO SIM- 
PLIFY AND ABRIDGE THE PRACTICE, PLEADINGS, AND PRO- 
CEEDINGS OF THE COURTS OF THIS TERRITORY.” 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That. section eighty-five, title tive, of the Code of 
Civil Procedure be su amended at the end of said section as to 
read as follows: And be it further provided, That in an action 
affecting the title to real property, the plaintiff at the time of 
filing the complaint, or at some subsequent time within four 
days thereafter, shall enter into bonds with good and suff- 
cient security, in double the amount claimed in such com- 
plaint, and file the same with the clerk of the court of the 
district or county in which such action is to be tried, as in- 
demnity for all damages that may accrue to the defendant in 
such action, and in default of the filing of said bond, then the 
action shall be dismissed with such damages for defendant 
as the court in its discretion shall deem proper: Provided 


AMENDMENTS., 3 


further, That this shal] apply to any action or proceeding 
now pending in any of the courts of this Territory. 

Src. 2. This act shall take effect and he in force from and _,Totake effect, 
after its passage and. approval. 

Approved, Jan. 13, 1871. 


CHAPTER 4. 


AN ACT TO AMEND AN ACT ENTITLED AN ACT TO DIVIDE 
THE TERRITORY OF DAKOTA INTO Counci AND REPRE- 


SENTATIVE DISTRICTS AND APPORTION THE COUNCILMEN 
AND REPRESENTATIVES THEREIN. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. That an act entitled an act to divide the Territo- mApPortion- 
ry of Dakota into council and representative districts, and amended. 
apportion the councilmen and representatives therein, ap- 
proved, January 10th, A. D. 1871, be and is hereby amended 
as follows, to-wit: 


Sec. 2. Strike out all of section (4) four, and substitute as , Third Connell 
follows: Be it further enacted, That the county of Yankton ‘tive District. 
shall constitute the third (3d) council and representative dis- 
trict, and shall be entitled tu a representation of three (3) 
members of the Council, and five members of the House of 
Representatives. 

Sec. 3. Strike out all of section seven and substitute as fol- „Sixth Couneh 
lows: Be it further enacted, That thecounties [of] Lincoln,Min- tative Distt. 
haha. Brookings, Turner and Deuel shall constitute the six 
(6th) council and representative district, and shall be entitled 
to one (1) member of the Council and six (6) members of the 
House of Representatives. 

Sec. 4. This act shall take effect and be in force from and ,70,'8ke ect, 
after its passage and approval. 

Approved, Jan. 13, 1871. 


4 AMENDMENTS. 


CHAPTER b5. 


AN ACT To AMEND CHAPTER FIFTEEN (15) OF THE SESSION 


Laws oF 1867-8, RELATING TO INCORPORATIONS. 


Be it enacted by the Legistatire Assembly of the Territory of 
Dakota: 

Pers Ler ee SECTION 1. Section 59 of chapter 15 of the session Jaws of 

wf TS, 1867-8, be so amended as to read in the first line of said se- 
tion, “one-third of the officers of any such incorporated com- 
panies.” ` 

minke etve Bgc. 2. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, January 13, 1871. 


CHAPTER 6. 


AN ACT TO AMEND AN ACT TO Protect Persons LHoLDING 
PUBLIC LANDs, APPROVED, APRIL 30TH, 1862. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Anacttoproe SECTION 1. That in section 3, line 11, the words “unless he 


tect persons 


holding claims or she be a citizen of this Territory,” be stricken out. 
on public lands, 7 


amended. 


„Me take stuet, SEC. 2. This act shall take effect and be in force from and af- 
` ter its passage and approval. 
Approved, December 31, 1870. 


APPORTIONMENT. 5 


APPORTIONMENT. 


CHAPTER 7. 


Ay ACT TO DIVIDE THE TERRITORY OF DAKOTA INTO COUNCIL 
AND REPRESENTATIVE DISTRICTS, AND APPORTIONING TIE 
CoUNCILMEN AND REPRESENTATIVES THEREIN. 


Be il enacted by the Legislative Assembly of the Territory of 
Dakota: 

SecTION 1. That the Legislative Assembly of the Territory , caging 
of Dakota, shall, antil otherwise directed by law, consist of °° or 
thirteen (13) Councilmen, and twenty-six (26) members of the 
House of Representatives. 

Src. 2. The county of Union shall constitute the first coun- sa koonei 
eiland representative district, and shall be entitled to a re- ‘tive District. 
presentation of three (3) members of the Council, and five (5) 
members of the House of Representatives. 

Sec. 3. The county of Clay shall constitute the second coun- _,B:cond Coun- 
eil and representative district, and shall be entitled to a repre- sentative Wisi. 
sentation of three (3) members of the Council and five mem- 
bers of the House of Representatives. 

Sec. 4. The county of Yankton shall constitute the third ae 
council and representative district, and shall be entitled to a tative District. 
representation of four (4) members of the Council and four (4) 
members of the House of Representatives. 

Sec. 5. The counties of Bon Homme and Hutchinson shall ,,Fouth coun- 
constitute the fourth council and representative district, and "etative iis. 
shall be entitled to a representation of one (1) member of the 
Council and two (2) members of the House of Representatives. 


6 APPORTIONMENT. 


an gh Connell! Skc. 6. The counties of Charles Mix and Buffalo shall con- 

tative Dhetrict. stitute the fifth council and representative district, and shall be 
entitled to a representation of one (1) member of the Council 
and two (2) members of the House of Representatives. 

Sixth Council §=SEc.7. The counties of Lincoln, Minnehaha, Brookings, 

tative District. Duel and Armstrong shall constitute the sixth council and re- 
presentative district, and shall have a representation of seven 
(7) members of the House of Representatives. 

cll mnie. Seo. 8. The counties of Pembina and Dakota shall consti- 

taa eDis tute the seventh council and representative district, and shal) 
be entitled to a representation of one member of the Council 
and one member of the House of Representatives. 

when "> SEC. 9. This act shall take effect and be in force from and 
after its passage and approval by the Governor. 

Approved, January 10, 1871. 


CIVIL CODE. 


CHAPTER 8. 


AN ACT TO ESTABLISH A CiVIL Copr. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


GENERAL DEFINITIONS AND DIVISIONS. 


Section 1. Title of Code. 
2. Definition of Law. 
8. Action of sovereign power. 
4. Two kinds of law. 
5, 6. Common law. 
7. Two kinds of civil rights. 
8. Rights, how modified. 
9. Divisions of the Civil Code. 


CIVIL CODE. 7 


Section 1. This act shall be known as the Civil Code of the THe vf Code. 
Territory of Dakota. 

Sec. 2. Law is a rule of property and of conduct prescribed ,,Detition of 
by the sovereign power of the Territory. 

Sec. 3. The will of the sovereign power is expressed: Selon eter 

1. By statutes, which are the acts of the Legislature, or by 
the ordinances of other and subordinate legislative bodies: 

2. By the judgments of the tribunals enforcing those rules 
which, though not enacted, form what is known as customary 
or common law. — . 

Sec. 4. The common law is divided into: 

1. Public law, or the law of nations: 

2. Domestic, or municipal law. 

Sec. 5. The evidence of the common law is found in the de. 
cisions of the tribunals. 

Sec. 6. In this Territory there is no common law in any Common law. 
case where the law is declared by the Codes. 

Sec. 7. All original civil rights are either: eivitrighin. 

l. Rights of person; or 

2. Rights of property. 

Sec. 8. Rights of property and of person may be waived, neifte:” 
surrendered, or lost by neglect, in the cases provided by lew. 

Sec. 9. This Code has four general divisions: the Civil Code. 

1. The first relates to Persons; 

2. The second to Property; 

3. The third to Obligations; 

4. The fourth contains General Provisions relating to Per- 
sons, Property and Obligations. 


Two kinde of 
law. 


Common law. 


8 CIVIL CODE. 


DIVISION FIRST. 


PERSONS. 


Part I. Persons. 
II. Personal Rights. 
II. Personal Relations. 


n PART I. 


PERSO 


M 
‘A 


S. 


Section 10. Minor, what. 
11. Adult, what. 
12. Unborn child. 
13. Persons of unsound mind. 
14. Custody of minors, ete. 
15. Power of minors. 
16. Contracts of minors. 
17. When minor may disaffirm. 
18. Cannot disaffirm contract for necessaries. 
19. Nor certain obligations. 
20. Contracts of persons without understanding. 
21. Contracts of other insane persons. 
22. Powers of persons whose incapacity has been adjudged. 
23, 24. Wrongs. 
25. Minors may enforce their rights. 
26. Indians. 


pefnition ofa SEC. 10. A minor is a person under the age of twenty-one 
minor. 
years. 


Definition of Src. 11. All other persons are adults. 
an adult. 


Unborn chia. SEC. 12. A child conceived but not born, is to be deemed an 
existing person, so far as may be necessary for its interests in 
the event of its subsequent birth. 
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Sec. 13. Persons of unsound mind, within the meaning of Persons ofun- 
this Code, are idiots, lunatics and imbeciles. 


SEc. 14. The custody of minors and persons of unsound ,Castedy of mi- 
mind is regulated by Part III of this Division. 


Src. 15. 4 minor cannot give a delegation of power. Posen mt: 


nors. 
Skc. 16. A minor may make a conveyance or other contract „gontracts of 
in the same manner as any other person, subject only to his 
power of disaffirmance under the provisions of this Title, and 
to the provisions of the Title on Marriage. 


Sec. 17. In all cases other than those specified by sections „ehen minor 
is and 19, the contract of a minor may, upon restoring the 
consideration to the party from whom it was received, be dis- 
affirmed by the minor himself, either before his majority, or 
within a reasonable time afterwards, or, in case of his death 
within that period, by his heirs or personal representatives. 


Sec. 18. A minor, or a person of unsound mind of whatever , Cannot disar- 
degree, cannot disaffirm a contract, otherwise valid, to pay fr necessaries. 
the reasonable value of things necessary for his support, or 
for that of his family, entered into by him when not under the 


tare of a parent or guardian able to provide for him. 


Sec. 19. A minor cannot disaffirm an obligation, otherwise one gonata 
valid, entered into by him under the express authority or di- 
rection of a statute. 


Sec. 20. A person entirely without understanding has no _cuatracts of 
power tu contract, except in the case mentioned in section 18, gu! underetand- 


unless expressly authorized by statute. 
Sec. 21. A person of unsound mind, but not entirely with- ,,joryecieet 


other insane 
out understanding, may make a conveyance or other contract, »°™°"" 
before his incapacity has been judicially determined, subject 


to rescission, as provided in the chapter on Rescission. 
Sec. 22. After his incapacity has been judicially determin- , Power of per- 


sons whose in- 
ed, a person of unsound mind can make no conveyance or $ēpacity has y, 
other contract, nor delegate any power, nor waive any right, 
until his restoration to capacity is judicially determined. But 
if actually restored to capacity, he may make a will, though 
his restoration is not thus determined. 

Sec. 23. A minor, or a person of unsound mind, of what- wrongs. 
ever degree, is liable for a wrong done by him, in like manner 
with any other person. 
2 
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General per- 
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Defamation, 
what. 


Libel, what. 


Slander, what. 


CIVIL CODE. 


Src. 24. A minor, or person of unsound mind, cannot be 
subjected to exemplary damages, unless at the time of the act 
he was capable of knowing that it was wrongful. 

Src. 25. A minor may enforce his rights by civil action, or 
other legal proceedings, in the same manner as a person of 
fall age, except that a guardian must be appointed to conduct 
the same. 

Sec. 26. Indians resident within this Territory have the 
same rights and duties as other persons; except that: 

1. They cannot vote or hold office: and that, 

2. They cannot grant, lease. or incumber Indian lands. ex- 
cept in the cases provided by special laws. 


PART II. 


PERSONAL RIGHTS. 
8kcTION 27. General personal rights. 
28. Defamation, what. 
29. Libel, what. 
BO. Slander, what. 
81. What communications are privileged. 
32. Protection to personal relations. 
33. Right to use force. 

Sec. 27. Besides the personal rights mentioned or recognized 
in the Political Code, every person has, subject to the qualiti- 
cations and restrictions provided by law, the right of protec- 
tion from bodily restraint or harm, from personal insult, from 
defamation, and from injury to his personal relations. 

Src. 28. Defamation is effected by: 

1. Libel; or, 

2. Slander. 

Sec. 29. Libel is a false and unprivileged publication by 
writing, printing, picture, effigy or other fixed representation 
to the eye, which exposes any person to hatred, contempt. 
ridicule or obloquy, or which causes him to be shunned or 
avoided, or which has a tendency to injure him in his occu- 
pation. 

Sec. 30. Slander is a false and unprivileged publication, 
other than libel, which: 

1. Charges any person with crime, or with having been in- 
dicted, convicted or punished for crime; 
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2. Imputes in him the present existence of an infectious, 
contagious or loathsome disease; 

3. Tends directly to injure him in respect to his office, pro- 
fession, trade or business, either by imputing to him general 
disqualification in those respects which the office or other 
occupation peculiarly requires, or by imputing something 
with reference to his office, profession, trade or business that 
has a natural tendency to lessen its profit; 

4. Imputes to him impotence or want of chastity; or, 

5. Which, by natural consequence, causes actual damage. 

Sec. 31. A privileged publication is one made: 

1. In the proper discharge of an official duty; 

2. In testifying as a witness, in any proceeding authorized 
by law, to a matter pertinent and material, or in reply to a 
question allowed by the tribunal; 

3. In a communication, without malice, to a person inter- 
ested therein, by one who was also interested, or who stood 
insuch a relation to the former as to afford a reasonable 
ground for supposing his motive innocent, or who was re- 
quested by him to give the information; or, 

4. By a fair and true report in a newspaper, without malice, 
of a judicial, legislative or other public official proceeding, or 
of anything said in the course thereof. 


Src. 32. The rights of personal relation forbid: 


1. The abduction of a husband from his wife, or of a parent — 


from his child; 

2. The abduction or enticement of a wife from her husband, 
of achild from a parent, or from a guardian entitled to its 
enstody, or of a servant from his master; 

3. The seduction of a wife, daughter, orphan sister, or ser- 
vant: and, 


4. Any injury to a servant, which affects his ability to serve 
his master. 


11 


What commu- 
nications are 


Protection to 
rsonal rels- 


Sec. 33. Any necessary force may be used to protect from , Right to ase 


wrongfol injury the person or property of oneself, or of a 
wife, husband, child, parent or other relative to the third de- 
‘ree, a ward, servant or master. 
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PART III. 


PERSONAL RELATIONS. 


Tirik l. 
1. 
ITI. 
IV. 


Marriage. 

Parent and Child. 
Guardian and Ward. 
Master and Servant. 


TITLE 1. 
MARRIAGE. 


Cuarrer |. The Contract of Marriage. 
UO. Divorce. 
II. Husband and Wife. 


CHAPTER I. 
THE CONTRACT OF MARRIAGE. 


ARTICLE I. Validity. 
Il. Authentication. 


ARTICLE I. 
VALIDITY. 

Section 34. Detinition of Marriage. 
85. Consent, how proved. 
36. Persons capable of marriage. 
87. Consent must be given to a present marriage. 
38. Certain marriages incestuous. 
39. Certain marriages, when to be deemed void. 
40. Polygamy forbidden. 
41. Conjugal rights, &., not restored by pardon. 
42. Marriages of Indians. 
43. Certain parts of Code not applicable. 
44. Promise of Marriage. 


eleiniionof Sko. 34. Marriage is a personal relation, arising out of a 


civil contract, to which the consent of parties capable of mak- 
ing it is alone necessary. 
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Sec. 38. Consent to a marriage may be manifested in any pornon" '* 
form, aud may be proved by any other fact. 

Sec. 36. Any unmarried male of the age of fourteen years open ape 
or upwards, and any unmarried female of the age of thirteen 
years or upwards, and not otherwise disqualified, is capable 
of consenting to marriage; subject however, to the provisions 
of section 54 of this Code. 

Sec. 37. The consent to a marriage must be to one com- pegivento a” 
mencing instantly, and not to an agreement to marry after- Hage” ™" 
wards, 

Sec. 38. Marriages between parents and children, ancestors (nine 
and descendants of every degree, and between brothers and sis-°"* 
ters of the half as well as of the whole blood, are incestuous, 
and void from the beginning: whether the relationship is le- 
zitimate or illegitimate. 

Ske. 39. If either party to a marriage is incapable of con- rages when. t9 
sent for want of age or understanding, or is incapable from "oemee vote. 
physical causes, of entering into the marriage state, or if the 
consent of either is obtained by fraud or force, the marriage is 
void from the time its nullity is adjudged by a competent tri- 
bunal. 

Sec. 40. A subsequent marriage contracted by any person haygamy for- 
during the life of a former husband or wife of such person, 
with any person other than such former husband or wife, is 
illegal and void from the beginning, unless: 

1. The former had been annulled or dissolved for some cause 
other than the adultery of such person: or, 

2. Unless such former husband or wife had been finally sen- 
tenced to imprisonment for life; or, 

3. Unless such former husband or wife was absent, and not 
known to such person to be living, for the space of five suc- 
cessive years immediately preceding such subsequent mar- 
riage: in which case the subsequent marriage is void only 
from the time its nullity is adjudged by a competent tribunal. 

Sec. 41. No pardon granted after the approval of this act, Conjugal rights 
to any person sentenced to imprisonment for life in this Terri- ¢¢ by pardon. 
tory, restures such person to the rights of any previous mar- 
riage, orto the guardianship of any issue of such marriage. 

‘Sec. 42. Indians contracting marriage according to the In- jniiarrisges of 
dian custom. and cohabiting as husband and wife. are lawfully 
married. 
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Certain parts 
of Code not ap- 
plicable. 
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Form of 
marriage. 
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lago ta solemn- 
ized. 
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Src. 43. The provisions of other portions of this Code in 
relation to contracts and the capacity of persons to enter into 
them, have no application to the contract of marriage. 

Sec. 44. A promise of marriage is subject to the same rules 
as contracts in general, except that neither party is bound by 
a promise made in ignorance of the other’s want of personal 
chastity, and that either is released therefrom by unchaste con- 
duct on the part of the other. 


ARTICLE Il. 


AUTHENTICATION. 


Sxction 45. Mode of authenticating marriage. 
46. Form of Marriage. 
47, 48. Duties of the officer before whom a marriage is solemnized. 
49. Certificate to be given to either contracting party, if desired. 
50. The certificate. 
51. The entry thereof. 
52. Authentication of the certificate. 
53. Certificate, entry, &c., evidence. 


Sec. 45. For the purpose of authentication, according to the 
provisions of this article, a marriage must be solemnized in 
this Territory, inthe manner herein prescribed, by one or more of 
the following persons, namely: Ministers of the Gospel or priests 
of any denomination: mayors, recorders or aldermen of cities: 
judges of the county courts or justices of the peace; and, in 
case of Indians, also the peacemakers acting within their re- 
spective jurisdictions. 

Src. 46. No particular form is required upon a marriage, 
but the parties must solemnly declare, in the presence of the 
person solemnizing the marriage, and of at least one witness. 
that they take each other as husband and wife. 

Sec. 47. The person solemnizing a marriage must ascertain, 
to his satisfaction: 

1. The identity of the parties; 

2. Their real and full names, and places of residence; 

3. That they are of sufficient age to be capable of contract- 
ing marriage; and, 

4. The name and place of residence of the witness, or of two 
witnesses, if more than one is present. 


Src. 48. The person solemnizing a marriage must enter the 
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facts ascertained by him pursuant to the Jast section, and the 
date of the solemnization, in a book to be kept by him for 
that purpose. 


Sec. 49. The person solemnizing a marriage must furnish worse 
to either party, on request, a certificate thereof, signed by him, p7yacuress 
specifying: 

1. The names and places of residence of the parties married. 

2. That they were Known to him, or were satisfactorily 
proved, by the oath of a person known to him, to be the per- 
sons described in such certificate; 

3. That he had ascertained that they were of sufficient age 
to contract marriage; 

4. The name and place of residence of the attesting witness 
ar of two witnesses; 

3. The time and place of such marriage; and, 

6. That, after due inquiry made, there appeared to be no 
lawful impediment to such marriage. 


` e % à é The certifi- 
Sec. 0. The certificate mentioned in the last section may, cate. 


within six months after the marriage, be filed with the clerk 
of the city or town where the marriage was solemnized, or 
where either of the parties reside, or the register of deeds of 
such county, and when thus filed, must be entered in a book to 
'w provided by such officer, in the alphabetical order of the 
uame of each party, and in the order of time in which it is 
filed. 

Sec. 51. The entry required by the last section must specify: teen" 

l. The name and place of residence of each party; 

2. The time and place of marriage; 

3. The name and official station of the person signing the 
‘vrtificate: and, 

4. The time when the certificate was filed. 

Src. 52. If a certificate of marriage is signed by a minister ,, Authentics. 
or priest, there must be indorsed or annexed, before filing, a tticate. 
vertificate of a magistrate residing inthe same county with 
the clerk, that the person by whom it is signed is personally 
known to such magistrate, and has acknowledged the execu- 
tion of the certificate, in his presence, or that the execution 
of the certificate by a minister or priest of some religious 
denomination has been proved to the magistrate, by the 
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oath of a person known to him, and Who saw the certificate 
executed. 

Sxc. 52. A certificate of marriage, or the entry thereof 
made as above directed, or a copy of the certificate or entry. 
duly certified, is presumptive evidence of the fact of the mar- 
riage. 


Certificate, 
entry, &c.. evi- 
dence. 


CHAPTER Il. 
DIVORCE. 
AuticLe I. Nullity. 
II. Dissolution. 


III. Separation. 
IV. General Provisions. 


ARTICLE J. 


NULLITY. 


Secrion 54 Cases where marriages may be annulled. 
65. Application for a decision of nullity. 
56. Children of annulled marriage. 
67, Custody of children. 
58. Effect of judgment of nullity. 


„gage riete Sec. 54. A marriage may be annulled for any of the follow- 
he annulled. ing causes, existing at the time of the marriage: 

1. That the party seeking to have the marriage annulled 
was under the age of legal consent; unless after attaining the 
age of consent, such party for any time freely cohabited with 
the other as husband or wife; 

2. That the former husband or wife of either party was liv- 
ing, and the marriage with such former husband or wife was 
then in force; 

3. That the wife was under the age of fourteen years, and 
that the marriage was without the consent of the person hav- 
ing the legal charge of her person, and was a punishable 
offense on the part of the husband, and has not been followed 
by cohabitation, nor ratified by any mutual assent of the 
parties since the wife attained the age of fourteen years: 
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4. That either party was of unsound mind; unless such 
party, after coming to reason, freely cohabited with the other 
as husband or wife; 

3. That the consent of either party was obtained by fraud, 
unless such party afterwards, with full knowledge of the facts 
constituting the fraud, freely cohabited with the other as hus- 
hand or wife; 

6. That the consent of either party was obtained by force, 
noless such party afterwards freely cohahbited with the other 
as husband or wife; or, 

q. That either party was, at the time of marriage, physically 
incapable of entering into the married state: and such inca- 
pacity continues, and appears to be incurable. 

Sec. 55. Within the time limited by law for the commence- pappicadon 
ment of actions, application to annul a marriage may be mlity. 
made: 

l. If for the cause that a former husband or wife was living: 
by either party during the life of the other, or by such former 
husband or wife; 

2. If for the cause of idiocy; by any relative of the idiot, 
interested to avoid the marriage, daring the life of either 
party: 

3. If for the cause of insanity other than idiocy; by any 
relative of the insane party interested to avoid the marriage, 
and at any time during such insanity, or after the death of the 
insane party in that condition, and during the life of the 
other party: or by the insane party after the restoration of 

reason: 

4. If for the cause of fraud or foree; by the injured party, 
or the parent or guardian of such party, or a relative of such 
party interested to avoid the marriage, during the life of either 
party; 

5, If no application has been made by the party or a rela- 
tive, application may be made in any of the foregoing cases, 
at any time during the life of both parties, by a guardian of 
the insane or injured party, appointed by the court for the 
purpose; 

6. If for the cause of physical incapacity; application can 
only be made by the injured party against the incapacitated 
party, and in all cases must be made within two years from 
the time of contracting the marriage; 
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T. If for the cause specified in subdivision 3 of section 54. 
by the wife only. 

Sec. 56. Where a mariage is annulled on the ground that 
a former husband or wife was living, and it is adjudged that 
the subsequent marriage was contracted in good faith, and 
with the full belief of the parties that the former husband or 
wife was dead, or where a marriage is annulled on the ground 
of insanity, children begotten before the judgment must be 
specified in the judgment, and are entitled to succeed in the 
same manner as legitimate children to the estate of the pa- 
rent, who, at the time of the marriage, was competent to con- 
tract. 

Sec. 57. The court must award the custody of the children 
of a marriage annulled on the ground of fraud or force, to the 
innocent parent, and may also provide for their education and 
maintenance out of the property of the guilty party. 

Sec. 58. A judgment of nullity of marriage rendered during 
the life of the parties, is conclusive evidence of nullity; butif 
rendered after the death of either party to the marriage, it is 
conclusive only as against the parties to the action,'and those 
claiming under them. 


ARTICLE II. 


DISSOLUTION. 


Srcrion 59. Marriage, how dissolved. 
60. Divorce for adultery. 
61. Cases in which divorce for adultery is denied. 
62, 63. Legitimacy of issue. - 
64. When re-marriage is forbidden. 

Src. 59. Marriage is dissolved: 

1. By the death or sentence to imprisonment for life of either 
of the parties; or 

2. By the judgment of a competent tribunal. 

Sec. 60. The dissolution of a marriage may be adjudged 
whenever adultery has been committed by husband or wife, in 
any of the following cases: 

1. Where both husband and wife were actual inhabitants of 
this Territory at the time of the commission of the adultery; 

2. Where the marriage ti lace within the Territory; 
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3. Where the injured party, at the time of the commission 
of adultery, and at the commencement of the action, was an 
actual inhabitant of this Territory; 

4. Where the adultery was committed in this Territory, and 
the injured party, at the commencement of the action, was an 
actual inhabitant of this Territory. 


Sec. 61. Although the fact of adultery is established, a ,Cascsin on 
judgment of divorce may be denied: tor adultery is 
1. Where the application for divorce was not made within 
tire years after the discovery by the applicant of the adultery 
charged; 
2. Where the adultery appears to have been committed by 
the procurement, or with the connivance, of the party asking 
the divorce; 
3. Where the injured party has expressly forgiven the adul- 
tery charged, or has voluntarily cohabited with the guilty 
party as husband or wife, with full knowledge of the fact; 
and has ever since been treated by the latter party with con- 
juga] kindness; or, 
4. Where it appears that the applicant has also been guilty 
of adultery, without the procurement or connivance of the 
other party. 
Sec. 62. When a divorce is granted for the adultery of the Legitimacy of 
husband, the legitimacy of children of the marriage, begot- peen 
ten of the wife before the commencement of the action, is not 
affected. 


Sec. 63. When a divorce is granted for the adultery of the 
wife, the legitimacy of children begotten of her before the com- **™* 
mission of the adultery is not affected; but the legitimacy of 
other children of the wife may be determined by the court, 
upon the evidence in the case. In every such case all children 
begotten before the commencement of the action, are to be 
presumed legitimate until the contrary is shown. 

Sec. 64. When a divorce is granted for adultery, the inno- rage i orld” 
cent party may marry again during the life of the other; but à». 
the guilty party cannot marry any person except the innocent 
party, until the death of the other. 
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ARTICLE III. 


SEPARATION. 


SECTION 66. When separation may be adjudged. 
G6. Causes for separation. 
67. When denied. 
68. Relief may be adjudged in some cases where separation is denisi. 
69. Judgment of separation, when revoked. 


When reparae SEC. 65. A separation of husband and wife from bed and 
uj.” hoard, for life or for a limited time, may be adjudged for the 
causes mentioned in,the next section: 

1. When the husband and wife are both actual inhabitants 
of this Territory ; 

2. When the marriage took place within this Territory, and 
the applicant is an actual inhabitant at the time of the appli- 
cation; or, 

3. When the marriage did not take place within this Terri- 
tory, but the parties have since been actual inhabitants of this 
Territory for at least one year, and the applicant is an actual 
inhabitant at the time of the application. 

seer Sec. 66. A separation of husband and wife may be adjudged 
for any of the followfng causes: 

1. Cruel treatment of one party by the other: 

2. Conduct on the part of one towards the other, rendering 
cohabitation unsafe or improper: or, 

3. Abandonment, accompanied by refusal to fulfill the obli- 
gations of husband or wife, as they are prescribed by the 
chapter on Husband and Wife. 

When dented. SEC. 67. Notwithstanding the existence of a cause for sepa- 
ration as declared in section 66, a judgment of separation may 
be denied, when it appears that the applicant has been guilty 
of a cause of divorce. 

Ucllef may be SEC. 68. Though judgment of separation be denied, the court 


adjudged in may, in an action fur divorce, provide for the maintenance of 


phie the wife and her children, or any of them by the husband, or 
out of his property. 

agmen of Sec. 69. A judgment for separation, whether for life, or for 

when revoked. 9 limited period, may be at any time revoked, under such 
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regulations as the court may impose, upon the joint applica- 
tion of the parties, with satisfactory evidence of their recon- 
citation. 


ARTICLE IV. 
GENERAL PROVISIONS. 


Sxction ^30. Residence of wife. 
71. Expense of action. 
72. Orders respecting custody of children, 
73. Support of wife md children on divorce or separation granted to 
wife. 
74. Security for maintenance and alimony. 


Sec. 70. A wife who resides in this Territory at the time of | Residence of 
sae for a divorce, under article II or lI, is to be deemed ` 
an actual inhabitant, though her husband resides elsewhere. 

Src. 71. While an action for divorce is pending, the court , Expense of 
may, in its discretion, require the husband to pay any money 
necessary to enable the wife to support herself or her children, 
or to prosecute or defend the action. 

Sec. 72. In an action for divorce, the court may, before or | Orderares 
after judgment, give such direction for the custody, care and ¢y of children. 
education of the children of the. marriage, as may seem ne- 
cessary or proper, and may at any time vacate or modify the 
same. 

Sec. 73. Where a divorce is granted for an offense of the supportot 
husband, the court may compel him to provide for the main- Ye Saho 
tenance of the children of the marriage, and to make such granted to wife. 
suitable allowance to the wife, for her support, during her life, 
or for a shorter period, as the court may deem just, having 
regard tu the circumstances of the parties respectively; and 
the court may from time to time modify its orders in these 
respects. 

Sec. 74. The court may require the husband to give reason- seevrity for 
able security for providing maintenance, or making any pay- aud alimony. 
ments required under the provisions of this chapter, and may 
enforce the same by the appointment of a receiver, or by any 
other remedy applicable to the case. 
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CHAPTER III. 


HUSBAND AND WIFE. 


SxcTioxs 35. Mutual obligations of husband and wife. 
76. Rights of husband as head of the family. 
7%. Duties of husband to wife as to support. 
78. In other respects their interests separate. 
79. Husband and wife may make contracts. 
80. How far may impair their legal relation. 
81. Consideration. 
82. May be joint tenants, etc. 

. Neither auswerable for the acts of the other. 

. Support of wife. 

. Abandonment of husband by the wife. 


REE 


Slutagl onli. Sec. 75. Husband and wife contract towards each other ob- 

and and wife. ligations of mutual respect, fidelity and support. 

nights of Sec. 76. The husband is the head of the family. He may 

head of the choose any reasonable place or mode of living, and the wife 

j must conform thereto. 

nanes or Sec. 77. The husband must support himself and his wife 

tor? t e out of his property or by his labor. If he is unable to do 
so, she must assist him so far as she is able. 

paige = Sec. 78. Except as mentioned in section 77, neither husband 

interests sepa- nor wife has any interest in the property of the other, but 
neither can be excluded from the other’s dwelling. 

giinerand and Sec. 79. Either husband or wife may enter into any engage- 

contracts. ment or transaction with the other, or with any other person. 
respecting property, which either might if unmarried: sub- 
ject, in transactions between themselves, to the general rules 
which control the actions of persons occupying confidential 
relations with each other, as defined by the Title on Trusts. 

pao armay BEC. 80. A husband and wife cannot by any contract with 

lexal relatlon?. each Other alter their legal relations, except that they may 
agree to an immediate separation, and may make provision 
for the support of either of them and of their children during 
such separation. 

Consideration. SEC. 81. The mutual consent of the parties is a sufficient 
consideration for such an agreement as is mentioned in the 


last section. 


CIVIL CODE. 23 


Sec. 82. A husband and wife may hold real or personal ,.May,be Jom 
property together, jointly or in common. 
Sec. 83. Neither husband or wife, as such, is answerable for _ Neither ans- 


werable for the 


the acts of the other. acts of the 


other. 


Sec. 84. If the husband neglects to make adequate provis- | Support of 
ions for the support of his wife, any other person may, in 
good faith, supply her with articles necessary for her support, 
and recover the reasonable value thereof from the husband. 


Sec. £5. If the wife abandons the husband he is not liable ap pendonnyent 


for her support until she offers to return, unless she was justi- the wife. 
tied, by his misconduct, in abandoning him. 


TITLE II. 
PARENT AND CHILD. 


Cuaprer I. By birth. 
II. By adoption. 


CHAPTER I. 


CHILDREN BY BIRTH. 
Secnos 86. Legitimacy of children born in wedlock. 
Legitimacy of children born out of wedlock. 
Who may dispute the legitimacy of a child. 
Obligation of parents for the support and cducation of their children. 
Custody of legitimate child. 
Custody of illegitimate child. 
Allowance to parent. 
Parent cannot control the property of child. 
Remedy for parental abuse. 
‘When parental authority ceases. 
Remedy when a parent dies without providing for the support of his 
child. 
Reciprocal duties of parents and childrenin maintaining each other. 
When a parent is liable for neccssaries supplied to a child. 
. When a parent is not liable for support furnished his child. 
Husband not bound for the support of his wife’s children by a for- 
mer marriage. 
. Compensation and support ofa adult child. 
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102. Parent may relinquish services and custody of child. 

103. Wages of minors. 

104. Right of parent to determine the residence of child. 

105. Parent not liable for act of child. 

106. Wife in certain cases may obtain custody of minor children. 


enjggitimacs of SEC. S6. Al children born in wedlock are presumed to be 
in wedlock. Jegitimate. 
cHitattimacy of SEC. 87. All children of a woman who has been married. 
our of wedlock. Horn within ten months after the dissolution of the marriage. 
are presumed to be legitimate. But if during such period she 
marries again, and afterwards has a child, it is presumed to be 
her legitimate offspring by the second husband. 
pee Sec. 88. The presumption of legitimacy can be disputed 
macy afa child, only by the husband or wife. or the descendant of one or both 
of them. legitimacy, in such case. may be proved like any 
other fact. 
Obligation of SEC. 89. The oarent entitled to the custody of a child must 


‘nts for the > : . . ý . 
Tapport and ed. give him suppor® and education suitable to his cireumstances. 


í e s . o's 
citarea. If the support and edueation which the father of a legitimate 
child is able to give are inadequate, the mother must assist 
him to the extent of her ability. 


Perera Sec. 90. The father of a legitimate unmarried minor is en- 
titled to its custody, services and earnings; but he eannot 
transfer such custody or services to any other person, except 
the mother, without her written consent, if she is living and 
capable of consent. If the father is dead, or is unable, or re- 
fuses to take the same, or has abandoned his family, the 
mother is entitled thereto. 

infcunteny of an Src. 91. The mother of an illegitimate unmarried minor is 

child. entitled to its custody, services and earnings. 

Allowance to SEC. 92. The district court may direct an allowance to be 
eee made to a parent of a child, out of its property, for its past 
or future support and education, on such conditions as may be 

proper, whenever such direction is for its benefit. 

aofarearcannot Sge, 93. Lhe parent, as such, has no control over the prop- 

paeo erty of the child. 

ernie Sic. 94. The abuse of parental authority is the subject of 
judicial cognizance in a civil action brought by the child, or 
by its relative within the third degree, or by the supervisor of 
the town where the child resides; and when the abuse is estab- 
lished, the child may be free from the dominion of the parent. 
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the parent punished, and the duty of support and education 
enforced. 


Sec. 95. The authority of a parent ceases: 
1. Upon the appointment by a court of a guardian of the „When parent- 


al authori: y 
person of the child; . coasen 


2. Upon the marriage of the child: or, 
3. Upon its attaining majority. 
Sec. 96. If a parent chargeable with the support of a child Remedy when 


. e e Tia a parent dics 
dies, leaving it chargeable to the town, and leaving an estate ylthout proxi; 


sufficient for its support, the supervisor of the town may claim support of hia 
provision for its support from the parent's estate by civil 
action, and for this purpose may have the same remedies as 
any creditor against that estate, and against the heirs, devi- 


sees and next of kin of the parent. 

Sx. 97. Itis the duty of the father, the mother, and the antea procal 
children, of any poor person who is unable to maintain him- fy pod epil- 
slfby work, to maintain such person to the extent of their Gwen’ 


other. 


ability. The promise of an adult child to pay for necessaries 
previonsly farnished to su¢h parent is binding. 


Src. 98. If a parent neglects to provide articles necessary for When a pa- 
his child who is under his charge, according to his circum- papaaao 


for necessaries 


stances, a third person may in good faith supply such neces- enhy.“ "°" 
saries, and recover the reasonable value thereof from the 
parent. 


Sec. 99. A parent is not bound to compensate the other , Whena paren: 


is not liable tor 


parent or a relative for the voluntary support of his child support fur- 


š nished hia 
without an agreement for compensation, nor to compensate a ‘4. 


stranger for the support of a child who has abandoned the 
parent without just cause. 


Src. 100. A husband is not bound to maintain his wife’s = iteband. iot 
j A è H nn . 
children by a former husband; but if he receives them into support of hin 


his family and supports them, it is presumed that he does so by a marmer 
as a parent, and where such is the case, they are not liable to 
himfor their support, nor he to them for their services. 


Sec. 101. Where a child, after attaining majority, continues Compensation 


and support of 


to serve and to be supported by the parent, neither party is sawt child. 


entitled to compensation, in the absence of an agreement 
therefor, 


„Sec. 102. The parent, whether solvent or insolvent,-may re- orn mar 
lingnish to the child the right of controlling him and recciv- erena on 


4 ‘ 
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ing his carnings. Abandonment by the parent is presump- 
tive evidence of such relinquishment. 

Pr cates Sec. 103. The wages of a minor employed in service may be 
paid to him, unless, within thirty days after the commencement 
of the service, the parent or guardian entitled thereto gives the 
employer notice that he claims such wages. 

„ihote Sec. 104, A parent entitled to the custody of a child has a 

mine residence right to change his residence, subject to the power of the dis- 
trict court to restrain a removal which would prejudice the 
rights or welfare of the child. 

Mte he s SEC. 105. Neither parent nor child is answerable, as such, 

oranes for the act of the other. 

rave ince, Sec. 106. When a husband and wife live in a state of sepa- 

van cut ration, without being divorced, any court or officer of compe- 

cri: tent jurisdiction, upon application of the wife, if she is ‘an in- 
habitant of this Territory, may grant the proper writ to in- 
quire into the custody of any minor unmarried child of the 
marriage, and may award the custody of the child to either 
party for such time, and under such regulations, as the case 
may require. The decision of the tribunal is to be guided by 
the rules prescribed in section 127. 


SHAPTER JJ. 


ADOPTION. 


Srcriox 107. Child may be adopted. 
108. Who may adopt. 
109. Conset of wife necessary. 


110. Consent of child's parents. 
111. Consent of child. 


112. Proceedings on adoption. 

113. Judge’s ordef. 

114. Effect of adoption. 

115. Effect on former relations of’ child. 
116. Adoption of illegitimate child. 


aati may ve SEC. 107. Any minor child may be adopted by any adult 
person, in the cases, and subject to the rules, prescribed in this 
chapter. 
Age of person SEC. 108. The person adopting a child must be at least 
adopting. 
twenty years older than the person adopted. 
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Src. 109. A married man, not lawfully separated from his gGonsent or 
wife, cannot adopt a child without the consent of his wife. 

Sec. 110. A legitimate child cannot be adopted without the ,Copeentot u, 
consent of its parents, if living, nor an illegitimate child with- 
out the consent of its mother, if living, except that consent is 
not necessary from a father or mother, deprived of civil rights, 
or adjudged guilty of adultery, or of cruelty, and for either 
cause divorced, or adjudged to be an habitual drunkard, or 
who has been judicially deprived of the custody of the child, 
on account of cruelty or neglect. 

Sec. 111. The consent of a child, if over the age of twelve Consent of 
years, is necessary to its adoption. 

Src. 112. The person adopting a child, and the child adopt- , Priccetines 
ed, and the other persons whose consent is necessary, must 
appear before the probate judge of the county where the per- 
xon adopting resides, and the necessary consent must there- 
upon be signed, and an agreement be executed by the person 
adopting, to the effect that the child shall be adopted, and 
teated in all respects as his own lawful child should be treated. 

SEc. 113. The probate judge must examine all persons ap- Judge order. 
pearing before him pursuant to the last:section, each separ- 
ately, and if satisfied that the interests of the child will be 
promoted by the adoption, he must make an order declaring 
that the child shall thenceforth be regarded and treated in all 
respects as the child of the person adopting. 

Sec. 114. A child, when adopted, takes the name of the gece or 
person adopting, and the two thenceforth sustain towards adoption, 
each other the legal relation of parent and child, and have all 
the rights, and are subject to all the duties, of that relation. 

Sec. 115. The parents of an adopted child are, from the time „Efect on. 
of the adoption, relieved of alliparental duties towards, and of tens of child. 
all responsibility for, the child so adopted, and have no right 
over it. 

Sec. 116. The father of an illegitimate child, by publicly pibdoption of 
acknowledging itas his own, receiving it as such, with the con- chit. ""\ 
sent of his wife, if he is married, into his family, and other- 
wise treating it as if it were a legitimate child, thereby adopts 
itas such: and such child is thereupon deemed for all pur- 
poses legitimate from the time of its birth. The foregoing pro- 
visions of this chapter do not apply to such an adoption. 
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TITLE III. 


GUARDIAN AND WARD. — 


Sxcrion 117. Guardian, what. 
118. Ward, what. 
119. Kinds of guardians. 
120. General guardian, what. 
121. Special guardian, what. 
122. Appointment by parent. 
123. No person guardian of estate without appointment 
124, 125. Appointment by court. 
126. Jurisdiction. 
127. Rules for awarding custody of minor. 
128. Powers of guardian appointed by court. 
129. Duties of guardian of the person. 
130. Duties of guardian of estate. 
131. Relation confidential. 
132. Guardian under direction of cout. 
133. Death of a joint guardian. 
134. Removal of guardian. 
135, Guardian appointed by parent, how superscded. 
136. Guardian appointed by court, how superseded. 
137. Release by ward 
138. Guardian’s discharge. 
139. Insane persons. 


mparaian Sec. 117. A guardian is a person appointed to take care of 
the person or property of another. 
Ward, what. SEC. 118. The person over whom, or over whose property. 
a guardian is appointed, is called his ward. 
Kinds of Src. 119. Guardians are either: 
guardian. 
1. General; or, 
2. Special. 
agere goar- Sec. 120. A general guardian is a guardian of the person, 
‘or of all the property of the ward within this Territory, or of 
both. 
ae” SEC. 121. Every other is a special guardian. 
gc eminent Src. 122. A guardian of the person ofa child born, or likely 
to be born, may be appointed, by will, or by deed, to take 
effect upon the death of the parent appointing: 
1. If the child is legitimate, by the father, with the written 
consent of the mother; or by either parent, if the other is dead, 
or incapable of consent; 
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2. If the child is illegitimate, by the mother. 

SEc. 123. No person, whether a parent or otherwise, has any Pe pereon 
power as guardian of property, except by appointment as etate without 
hereinafter provided. 

Sec. 124. A guardian of the person or property, or both, of py tppeinunent 
a person residing in this Territory, who is a minor, or of un- 
sound mind, may be appointed in all cases by the district 
court, when there is no such guardian, and by a judge of pro- 
hate in the cases provided by law. 

Sec. 125. A guardian of the property within this Territory Same. 
af a person not residing therein who is a minor, or of unsound 
mind, may be appointed by the district court. 

Sec. 126. In all cases, the court first making the appoint- Jurisdiction. 
ment of a guardian has exclusive jurisdiction to appoint and 
control him, except in case of a removal pursuant to section 
134. 

Sec. 127. In awarding the custody of a minor, or in ap- JU er 
pointing a general guardian, the court or officer is tu be guid- dy of minor. 
ed by the following considerations: 

1. By what appears to be for the best interest of the child, 
in respect to its temporal and its mental and moral welfare; 
and if the child is of a sufficient age to form an intelligent 
preference, the court may consider that preference in deter- 
mining the question. 

2. As between parents adversely claiming the custody or 
guardianship, neither parent is entitled to it as of right, but, 
other things being equal, if the child is of tender years, it 
should be given to the mother; if it is of an age to require edu- 
cation and preparation for labor or business, then to the 
father; 

3. Of two persons equally eligible in other respects, prefer- 
ence is to be given as follows: 

(1.) To a relative; 
(2.) To one who wasindicated by the wishes of a deceas- 
ed parent; 
(3.) To one who already stands in the position of a trus- 
tee of a fand to be applied to the child’s support. 
Sec. 128. A guardian appointed by a court has power over guardian 


uardian 


the person and property of the ward, unless otherwise ordered. #8pointed by 
Sec. 129. A guardian of the person is charged with the cus- Duties or 


rdian of the 


tody of the ward, and must look to his support, health and person. 
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education. He may fix the residence of the ward at any place 
within the Territory, but not elsewhere. without permission of 
the court. 
Duties of Sec. 130. A guardian of the property must keep safely the 

sae’ property of his ward. He must not suffer any sale, waste or 
destruction of the real property, but must maintain the inheri- 
tance, its buildings and appurtenances, out of the moneys of 
the estate, and deliver the same to the ward at the close of his 
guardianship, in as good condition as he received them, inevi- 
table decay and injury only excepted. 

ln Sec. 131. The relation of guardian and ward is confidential, 
and is subject to the provisions of the Title on Trusts. 


acral un SEC. 132. In the management and disposition of the person 

court. or property committed to him, a guardian may be regulated 
and controlled by the court. 

oa afian. SEC. 138. On the death of one of two or more joint guar- 
dians, the power continues to the survivor, until a further ap- 
pointment is made by the court. 

gad O SEC. 134. A guardian may be removed by the district or 
probate court for any of the following causes: 


1. For abuse of his trust; 
2. For continued failure to perform its duties; 
3. For incapacity to perform its duties; 
4. For gross immorality ; 
5. For having an interest adverse to the faithful performance 
of his duties; 
6. For removal from the Territory; 
7. In the case of a guardian of the property, for insolvency: 
or, 
S. When it is no longer proper that the ward should be 
under guardianship. 
Guardian Sec. 135. The power of a guardian appointed by a parent 
parent: hese is superseded: 
- 1. By his removal, as provided by section 134; 
2. In the case of a female ward, by her marriage: or, 
3. By the ward's attaining majority. 
Guardian Src. 136. The power of a guardian appointed by a court is 
coun how superseded only; 
pate 1. By the order of thecomrt; or, 
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2. If the appointment was made solely because of the ward's 
minority, by his attaining majority. 
Src. 137. After a ward has come to his majority, he may _Releate by 
ward. 
settle accounts with his guardian, and give him a release, 
which is valid if obtained fairly and without undue influence. 


Sec. 138. A guardian appointed by a court is not entitled to Guardian's 
discharge. 
his discharge until one year after the ward's majority. 


Stc. 189. A person of unsound mind may be placed in an Insane 
asylum for such persons, upon the order of the probate judge °""*"" 
of the county in which he resides, as follows: 

1. The judge must be satisfied, by the oath of two reputable 
physicians, that such person is of unsound mind, and unfit to 
he at large; 

2. Before granting the order, the judge must examine the 
person himself, or if that is impracticable, cause him to be ex- 
amined by an impartial person; 

3. After the order is granted, the person alleged to be of un- 
sound mind, his or her husband or wife, or relative to the 
third degree, may demand an investigation before a jury, 
which must be conducted in all respects as under an inquisi- 
tion of lunacy. 


TITLE IV. 


MASTER AND SERVANT. 


Section 140. Who may bin‘ themselves as apprentices. 
141. Who to consent to such binding. 
142. Parent or guardian, when liable for breach of indenture. 
143. Pauper children may be bound to service. 
144. Special provision as to Indian children. 
145. Age of infants to be inserted in indentures. 
146. Pecuniary consideration to be inserted. 
147. Special agreement to be inserted in certain cases. 
148. Certain indenturea, where to be filed. 
149, 150. Indentures, by foreigners, being minors. 
151. How assigned. 
152. Indentares, when invalid. 
153. County overseers to be guardians of servants. 
154. Penalty on apprentices ahsenting themselves from service. 
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155. No servant or apprentice bound by any restriction as to time and 
place where he shall work when free. 

156, 157. When the exccutor or administrator ofa deceased master may 
assign a contract of service. 

158. Assignment by court. 


be may Src. 140. Male minors, and unmarried females under the 
selves a age of eighteen years, with the consent of the persons or oft- 


apprentices, 


cers hereinafter mentioned, may bind themselves, by awriting 
called an indenture, as fully as if they were of age, to serve as 
clerks, apprentices or servants, in a particular calling, until 
majority (except in the case of females, who cannot bind then- 
selves further than until the age of cighteen,) or for any shorter 


time. 

Whot SE 4 a : i a a O iceeshi 9 
anes tp taji SEC. 141. Consent to an indenture of apprenticeship must 
binding. be given by certificate at the end thereof, or indorsed thereon, 

signed: 


1. By the father and mother of the apprentice: 

2. If the father lacks capacity to consent, or has abandoned 
ov neglected to provide for the family, or is dead, and no tes- 
tamentary guardian or executor has been appointed by him, 
with power under the will to bring up the child to a caNing. 
and a certificate of such fact is indorsed on the indenture by a 
justice of the peace of the county, then by the mother; 

3. If the father is dead, and such guardian or executor has 
been appointed by him, then by sneh guardian or executor: 

4. If the mother is dead, or lacks capacity to consent, then 
by the father; 

5. If there is no parent of capacity to consent, and no such 
executor, then by the guardian; or, 

G. If there is no such parent, executor or guardian, then by 
the officers of the poor of the town or county, or by any two 
justices of the peace of the county, or by the probate judge. 


Parent o7 Sec. 142. A parent, executor or guardian, consenting to an 
guardian, when | g 5 = a 
liuble for indenture, is not liable for a breach thereof by the apprentice. 
twdenture. unless the indenture or consent expresses an intention to bind 


him therefor. 
ahiuverebil. Sec. 143. Any child who is chargeable, or whose parents 
wand tore are chargeable, toa county, town, or city poor house, or whe 
is in such poor house, may be bound to service until attaining 
twenty-one years, or if a female, until attaining eighteen years, 
by the officers of the poor of the county, town or city, as effec- 
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tually as hy the child himself with the parents’ consent; but 
such binding, by the officers of a county or city, must be with 
the consent in writing, of two justices of the peace of the county» 
or of the mayor, recorder and alderman of the city, or any 
two of them. 


Src. 144. No child of an Indian woman can be bound, under Specia pro- 
this Title, except in the presence, and with the consent of a Idian children 
justice of the peace; and his certificate of consent must be filed 
with the probate judge of the county, where the indenture is 
execnted. 


Src. 145. In every indenture of apprenticeship the age of, Ascofinfants 
i ” 3 to be inserted In 
the apprentice must be stated, and such statement is presump- indenture. 
tive evidence thereof; and before an officer executes an inden- 
ture, or consents thereto, he must inform himself of the age of 
the apprentice. 
Sec. 146. If there is any pecuniary consideration for an in- _ Pecentary 
8; h a N consideration 
denture of apprenticeship on either part, it must be stated te be inserted. 
therein. 
Sec. 147. The indenture of an apprentice, executed by offi- _ Spectal agree- 


ment to he in- 


cers of the poor, must bind the master to cause him to bepened im cer- 
taught reading, writing and the general rules of arithmetic, 

and to give him a new bible at the expiration of his term of 

service. 

Src. 148. Every officer executing an indenture of apprentice- perten inden 
ship must file a counterpart thereof with the probate judge of be deposited. 
the county in which he is an oflicer. 

Sec. 149. An immigrant minor may bind himself to service, percents by 
until he attains majority, or for a shorter term, in such manner ing Minura. 
as may be prescribed by the law of the country in which the 
contrat is made. If the indenture is made for the purpose of 
enabling him to pay his passage to this country, it may be for 
the term of one year, although such term extends beyond his 
majority; but in no case for a longer term. 

Sec. 150. Every indenture under section 149 must be ac- Same. 
knowledged by the minor‘on a private examination before a 
mayor, recorder, or alderman of a city, or a justice of the 
peace, and a certificate of the acknowledgment must be in- 
dorsed upon the indenture. 

Sec. 151. The master, under an indenture specified in section How assigned 
149, may assign it, by writing indorsed thereon, and with the 

5 
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approval, also indorsed, of a magistrate mentioned in see- 
tion 150. 


4 adentres Sec. 152. No indenture or contract for the service of an 
apprentice is binding upon him, unless made as hereinbefore 
prescribed. 


County enpere SEC. 153. The county overseer of the poor, and the overseers 


intendents and 


nvarecers do bi of the poor of cities and towns, must see that every appren- 
rervanis. tice or other servant in their respective counties, cities or 
towns, is properly treated, and that the terms of the contract 
are fulfilled in his favor; and it is their duty to redress any 


grievance of such persons in the manner prescribed by law. 
Penalty on Src. 154. If an apprentice, for whose instruction the master 


apprentices ab- k Š : A 7 

sentingthem- receives no pecuniary compensation, willfully absents himself 

selves from ser- á 2 

vices from service without leave, he may be compelled to serve 
double the time of such absence, unless he makes satisfaction 
for the injury; but such additional term of service cannot ex- 


tend more than three years beyond the original term. 


No servant y ON 7 acce e ‘ + ice or ser- 
aae etantor Src. 155. No person may accept from an apprentice or ser 


bound by any vant, an agreement, oath or promise not to exercise his voca- 
restriction as to zd 


time and place tion in any particular place; nor may any person exact from 
work when free. an apprentice or servant, any consideration for exercising his 
vocation in any place after his term of service has expired. 
Penalty. Src. 156. Any consideration exacted contrary to the last 
section, may be recovered back with intcrest, and every person 
accepting such agreement or exacting such consideration, is 
liable to the apprentice or servant in a penalty of one hundred 
dollars. 


When the ex- SEC. 157. The executors or administrators of the master of 


ecutor or ad- 


ministrator ofa any apprentice bound by officers of the poor, may assign 


deceased mas- 


ter may aeeign the indenture, with the written consent of the apprentice, ac- 

a contract uf e . 

service, knowledged before a justice of the peace. 

pyittlznment Ec. 158. If an apprentice refuses consent to an assignment 
under the last section, the probate or district court may au- 
thorize such assignment without his consent, upon application 
after fourteen days’ notice to the apprentice, or to his parents 


or guardian, if he has any in the county. 


CIVIL CODE 35 


DIVISION SECOND. 


PROPERTY. 


Part I. Property in General. 
II. Real, or Immovable Property. 
III. Personal, or Movable Property. 
IV. Acquisition of Property. 


PART I. 


PROPERTY IN GENERAL: 


Titte I. Nature of Property. 
II. Ownership. 
HI. General Definitions. 


TITLE I. 
NATURE OF PROPERTY. 


Secriox 159. Property, what. 
160. In what property may exist. 
161. Wild animals. 
162. Real and personal. 
163. Real property. 
164. Land. 
165. Fixtures. 
166. Appurtenances. 
167. Personal property. 


Src. 159. The ownership of a thing‘is the right of one or Property, 
more persons to possess and use it to the exclusion of others.” 


In this Code, the thing, of which there may be ownership, is 
called property. 
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In what prop- 
erty may exist. 


Wild animals 


Real and per- 
sonal, 


Real property 


Land. 


Fixtures. 


Appurten- 
ances. 


Tereonal pro- 
perty. 
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Src. 160. There may be ownership of all inanimate things 
which are capable of appropriation, or of manual delivery: 
of all domestic animals; of all obligations; of such products 
of labor or skill, as the composition of an author, the good 
will of a business, trade-marks and signs, and of rights crea- 
ted or granted by statute. 

Src. 161. Animals, wild by nature, are the subjects of own- 
ership while living, only when on the land of the person 
claiming them, or when tamed, or taken and held in posses- 
sion, or disabled and immediately pursued. 

Src. 162. Property is either: 

1. Real or immovable: or, 

2. Personal or movable. 

Sec. 163. Real or immovable property consists of: 

1. Land; 

2. That which is affixed to land; and, 

3. That which is incidental or appurtenant to land. 

Src. 164. Land is the solid material of the earth, whatever 
may be the ingredients of which it is composed, whether soil. 
rock, or other substance. 

Sec. 165. A thing is deemed to be affixed to land when it is 
attached to it by roots, as in the case of trees, vines or shrubs: 
or imbedded in it, as in the case of walls; or permanently 
resting upon it, asin the case of buildings; or permanently 
attached to what is thus permanent, as by means of nails. 
bolts or screws. 

Src. 166. A thing is deemed to be incidental or appurtenant 
to land, when it is by right used with the land for its benefit: 
as in the case of a way, or watercourse, or of a passage for 
light, air, or heat, from or across the land of another. 

Sec. 167. Every kind of property that is not real is per- 
sonal. 


TITLE II. 


OWNERSHIP. 


Cuarter J. Owners. 
IL. Modifications of ownership. 
II. Rights of owners. 
IV. Termination of ownership. 
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CHAPTER I. 
OWNERS. 


Sectiox 168. Owner. 
169. Property of the state. 
170. Who may own property. 
Sec. 168. All property has an owner, whether that owner is owners. 
the state, and the property public, or the owner an individual, 
and the property private. 
Sec. 169. The state is the owner of all land, below high Property of 
water mark, bordering upon tide water; of all land below the 
water of a lake or stream which constitutes an exterior bound- 
ary of the state; of all property lawfully appropriated by it 
tu its own use; of all property dedicated to the state, and of 
all property of which there is no other owner. 
Sec. 170. Any person, whether citizen or alien, may take aho MAN. 
and hold property, real or pergonal. 


CHAPTER II. 


MODIFICATIONS OF OWNERSIIIP. 


ARTICLE I. Interests in property. 
TI. Conditions of ownership. 
III. Restraints upon alienation. 
IV. Accumulations. 


ARTICLE. I. 


INTERESTS IN PROPERTY. 


RECTION 171. Ownership, absolute or qualified. 
172. When absolute. 
173. When qualified. 
174. Several ownership, what. 
175. Ownership of several persons. 
176. Joint interest, what. 
177. Partnership interest, what. 
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SECTION 178. Interest in common, what. 
179. What interests are in common. 
180. Interests as to time. 
181. Present interest, what. 
182. Future interest, what. 
183. Perpetual interest, what. 
184, Limited interest, what. 
185. Kinds of future interests. 
186. Vested interests. 
187. Contingent interests. 
188 Two or more future interests. 
189. Certain future interests not to be void. 
190. Posthumous children. 
191, 192. Qualities of expectant estates. 
193, 194. Interests in real property. 
195. What future interests are recognized. 


ow hi 200 ry n 6 m rixs ej : 
„Lype — See. 171. The ownership of property is either: 
qualiled. 1. Absolute; or, 


2. Qualified. 

ten see SEC. 172. The ownership of property is absolute, when 3 

single person has the absolute dominion over it, and may use 
it or dispose of it according to his pleasure, subject only to 
general laws. 

aghen qoali SEC. 173. The ownership of property is qualified: 

1. When it is shared with one or more persons; 
2. When the time of enjoymeet is deferred or limited; or. 
3. When the use is restricted. 

omhipwhee SEC. 174. The ownership of property by a single person is 
designated as a sole or several ownership. 

Reena Src. 175. The ownership of property by several persons is 
either: 

1. Of joint interests; 
2. Of partnership interests; or, 
3. Of interests in common. 

_duintintereet SEC. 176. A joint interest is one owned by several persons 
in equal shares, by a title created by a single will or transfer 
which confers a right of survivorship, 

Partnership SEC. 177. A partnership interest is one owned by several 
meret aMi persons, in partnership, for. partnership purposes. 

„intereat in e SEc. 178. An interest in common is one owned by several 

' persons, not in joint ownership or partnership. 
, Sec. 179. Every interest created in favor of several persons 
awin common in their own right, including husband and wife, is an interest 
in common, unless acquired by them in partnership, for part- 
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nership purposes, or unless declared in its creation, expressly 
or by necessary implication, to be a jointinterest, with a right 
of survivorship. 

Src. 180. In respect to the time of enjoyment, an interest in Intereste ae to 
property is either: te 

1. Present or future: and, 

2. Perpetual or limited. 

Src. 181. A present interest entitles the owner to the imme- sersant tunit 
diate possession of the property. 

Sec. 182. A future interest entitles the owner to the POSSES- Futurs Inter 
sion of the property only at a future period. 

Sec. 183. A perpetual interest has a duration equal to that , Perpetual in- 
of the property. 

Sec. 184. A limited interest has a duration less than that of, Jémited in- 


terest, What. 


the property. 
Spe. 185. A future interest is either: syne april 
1. Vested; or, ture interest. 


2. Contingent. 

Src. 186. A future interest is vested, when there is a person yeg inter 
in being, who would have a right, defeasible or indefeasible, ` 
tw theimmediate possession of the property, upon the ccas- 
ing of the intermediate or precedent interest. 


Sec. 187. A future interest is contingent, whilst the person „į eel 
in whom, or the event upon which, it is limited to take effect, 
remains uncertain. 

Sec. 188. Two or more future interests may be created to tso pr mot 
take effect in the alternative, so that if the first in order fails 
to vest, the next in succession shall be substituted for it, and 
take effect accordingly. 


Se. 189. A fature interest is not void merely because of Certain future 
nterests not to 


the improbability of the contingency on which it is limited to be vold. 
take effect. 

Sec. 190. When a future interest is limited to successors, ogopthnmous 
heirs, issue or children, posthumous children are entitled to 


take in the same manner as if living at the death of their 
parent. 


lity of fa- 
; Src. 191. Future interests pass by succession, will and trans- ,, Quality of fa 
er, in the same manner as present interests. 


Src. 192. A mere possibility, such as the expectancy of an Mere poreibit. 
heir-apparent, is not to be deemed an interest of any kind. "Y 


10 CIVIL CODE. 


Interests in SEC. 103. In respect to real or immovable property, the in- 
real property. Si e . x 4 
terests mentioned in this chapter are denominated estates. 
and are specially named and classified in Part II of this 
Division. 

Same. Sec. 194. The names and classification of interests in real 
property have only such application to interests in personal 
property as is in this Division of the Code expressly pro- 
vided. 

What fature Sec. 195. No future interest in property is recognized by 


Interests are re 


ecgulzed. the law, except such as is defined in this Division of the Code. 


ARTICLE II. 


CONDITION OF OWNERSITIP. 


Section 196. Fixing the time of enjoyment. 
197. Conditions. 
198. Certain conditions precedent, void. 
199. Conditions restraining marriage, void. 
200. Conditions restraining alienation, void. 


nating he. Sec. 196. The time when the enjoyment of property is to 
ment. begin or end may be determined by computation, or be made 


to depend on events. In the latter case, the enjoyment is said 
to be upon condition. 


Conditions. gc. 197. Conditions are precedent or subsequent. The for- 
mer fix the beginning, the latter the ending of the right. 


Certaincondi- SEC. 198. If a condition precedent requires the performance 
tlona precedent e . a “a a 
void, of an act wrong of itself, the instrument containing it is 5° 

far void, and the right cannot exist. If it requires the per- 
formance of an act not wrong of itself, but otherwise unlaw- 
ful, the instrument takes effect and the condition is void. 

Conditions re. SEC. 199. Conditions imposing restraints upon marriage. 
straining mar- E . e e l R 
rhage, void. CXCept upon the marriage of a minor, or of the widow of th 

person by whom the condition is imposed, are void; but this 
does not affect limitations where the intent was, not to forbid 


marriage, but only to give the use until marriage. 
Conditionsre. SEC. 200. Conditions restraiaing alienation, when repugy 


straining alien- 


ation, void. Nant to the interest created, are void. 


CIVIL CODE. 41 


ARTICLE IlI. 


RESTRAINTS UPON ALIENATION. 


Sectiox 201. How long it may be suspended. 
02. Future interests void, which suspended power of alienation. 
23. Restriction on qualitication of enjoyment. 


Sec. 201. The absolute power of alienation cannot be sus- Oh. na 


pended by any limitation or condition whatever, for a longer "44 
period than during the contiuance of not more than two lives 

in being at the creation of the limitation or condition, except 

in the single case mentioned in section 229. 

Sev. 02, Every future interest is void in its creation which, „reure Inter 
hy any possibility, may suspend the absolute power of alien- suspended pow- 
ation for a longer period than is prescribed in this chapter. 

Such power of alienation is suspended when there are no per- 
sons in being by whom an absolute interest in possession can 
lw conveyed. 

Ske. WB. The restrictions upon the power to affix qualifica- on tteitaesttion 
tions to the of enjoyment shall be such only as are provided %*™7™"" 
by the laws of this Territory. 


ARTICLE IV. 


ACCUMULATIONS. 


Sertiox WL Dispositions of income. 
205. Accumulations, when void. 
200 Accumulation of income. 
207. Other directions, when void in part. 
208. Application of incotac to support, Kc., of minor. 


Sec. 204. Dispositions of the income of property to accrue ,(fleposttions 


and to be received at any time subsequent to the execution of 
the instrument creating such disposition, are governed by the 
rales preseribed in this Title in relation to future interests. 

6 
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aen mula: Sec. 205. All directions for the accumulation of the income 

yuid. . . 

S of property, except such as are allowed by this Title, are 
void. 

aam e BEC. 206. An accumulation of the income of property, for 


the benefit of one or more persons, may be directed by any 
will or transfer in writing, sufficient to pass the property out 
of which the fund is to arise, as follows: 

1. If such accumulation is directed to commence on the ere- 
ation of the interest out of which the income is to arise, it 
must be made for the benelit of one or more minors then in 
being, and terminate at the expiration of their minority: or, 

2. If such accumulation is directed to commence at any time 
subsequent to the creation of the interest out of which the jn- 
come is to arise, it must commence within the time in this tite 
permitted for the vesting of fature interests, and during the 
minority of the beneticiaries, and terminate at tho expiration 
of such minority. 

herdr- See, 207. Tf. in either of the cases mentioned in the last sec- 


t . when 

void in part. tion, the direction for an accumulation is for a longer term 
than during the minority of the beneficiaries, the direction 
only, whether separable or not from other provisions of the 
instrument, is void as respects the time beyond such minority. 

op eication Sc. 208. When a minor, for whose benefit: an accumula- 

pprt e tion has been directed, is destitute of other sufficient means 
of support and education, the district court, upon application. 
may direct a suitable sum to be applied thereto, out of the 


fund. 


CHAPTER IlI. 


RIGIITS OF OWNERS. 


Section 209. Increase of property. 
210. In certain cases who entide) to incom: of property. 


prune Of Sec. 209. The owner of a thing owns also all its products 
and accessions. 
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Src. 210. When in consequence of a valid limitation of fio SOT. 
future interest, there a suspension of the power of alienation Sop 
or of the ownership, during the continuation of which the in- 
come is undisposed of, and no valid direction for its accumu- 
lation is given, such income belongs to the persons presump- 


tively entitled to the next eventual interest. 


CHAPTER IV. 
TERMINATION OF OWNERSHIP, 


Section 211, 212. Future interests, when defeated. 
213, 214. Future interests, when not defeated. 


Sec. 211. A fature interest, depending on the contingency, Fature, inter 
of the death of any person without successors, heirs, issue, or fated. 
children. is defeated by the birth of a posthumous child of 
such person, capable of taking by succession. 

Sre. 212. A future interest may be defeated in any manner, Same. 
or by any act or means, which the party creating such interest 
provided for authorized in the creation thereof: nor isa future 
interest, thus liable to be defeated, to be on that ground ad- 
judged void in its creation. 

Src. 213. No future interest can be defeatéd or barred by , Future inter. 
any alienation or other act of the owncr of the intermediate or defeated. 
precedent interest, nor by any destruction of such precedent 
interest by forfeiture, surrender, merger or otherwise, except 
as provided by the next section, or where a forfeiture is im- 
posed by statute as a penalty for the violation thereof. 

Src. 214. No futare interest, valid in its creation, is defeat- Same. 
ed by the determination of the precedent interest before the 
happening of the contingency on which the future interest is 
limited to take effect; but should such contingency afterwards 
happen, the future interest takes effect inthe same manner 
and to the same extent as if the precedent interest had contin- 
ned to the same period. 
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TITLE II. 


GENERAL DEFINITIONS, 


Ssction. 215. Income, what. 
216. Time of creation, 

Incomewhat. Skc, 215. The income of property, as the term is used in this 
Part of the Code, includes the rents and profits of real pre- 
perty, the interest of money, dividends upon stock, and other 
produce of personal property. 

woe re’ Sec. 216. The delivery of the grant, where a limitation, con- 
dition, or future interest is created by grant, and the death of 
the testator, where it is created by will, is to be deemed the 
time of the creation of the limitation, condition, or interest 
within the meaning of this Part of the Code. 


PART II. 


REAL OR IMMOVABLE PROPERTY. 


Tire I. General Provisions. 
II. Estates in Real Property. 
I. Rights and Obligations of owners. 
IV. Uses and Trusts. . 
V. Powers. 


TITLE 1. 
GENERAL PROVISIONS. 


Sec. 217. Real property within this Territory is governed by 
the law of this Territory. 


Srctiny 218, 


219. 
20. 
221. 
222, 
233, 
24, 


s 
225. 


226. 
227 
229. 
230. 
231. 
2R, 
m4. 
235. 
2:38. 


237, 
238. 
239. 
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TITLE II. 


ESTATES IN REXL PROPERTY. 


Cuarrer I. Estates in General. 
ll. Termination of Estates. 
III. Servitudes. 


CHAPTER I. 


ESTATES IN GENERAL. 


Enumeration of estates. 

What estate a fee simple. 

Estates tail abolished ; their nature declared. 
Certain remainders valid. 

Freeholds; chattels real; chattel interests. 


. Estate for life of a third person, when a freehold, &c. 


Future estates, what. 
Reversions. 
Remainders. 


7. Limitations of chattels real. 


Suspension by trust. 

Contingent remainder in fee. 

Remainders, future and contingent. estates, how created. 
Limitation of successive estates for life. 

233. Remainder upon estates for life of thin] person. 
Contingent remainder on a tern of years. 
Remainder of estates for life. 

Remainder upon a contingency. 

Heirs of a tenant for life, when to take as purchasers. 
Construction of certain remainders. 

Effect of power of appointment. 


Src. 218. Estates in real property, in respect to the duration Enumeration 


of their enjoyment, are either: 


of emate. 


1. Estates of inheritance, or perpetual estates: 
. Estates for life; 


3. Estates for years; or, 
4. Estates at will. 


Sec. 219. Every estate of inheritance, notwithstanding the What estate 


abolition of tenures, continues to be called a fee simple. or 


a fee eimple. 
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fee; and every such estate, when not defeasibie or conditional, 
is called a fee simple absolute, or an absolute fee. 


anatel Src. 220. Estates tail are abolished; and every estate isa 

thelr nature fee simple; and if no valid remainder is limited thereon, is a fee 
simple absolute. 

migrain re Sec. 221. Where a remainder in fee is limited upon any 
estate, which would by the law mentioned in the last section 
be adjudged a fee tail, such remainder is valid as a contingent 
limitation upon a fee, and vests in possession, on the death of 
the first taker, without issue living at the time of his death. 


qokrenholds: SEC. 222. Estates of inheritance and for life, arecalled estates 

chattels. of freehold; estates for years are chattels real; and estates at 
will are chattel interests, but are not liable as such to sale on 
execution. 


PALA Sec. 223. An estate during the life of a third person, whether 
pereon, when a limited to heirs or otherwise, is a freehold only during the life 


freehold, &c. 
of the grantee or devisee. After his death it is a chattel real. 


Gi a Sec. 224. A future estate may be limited by the act of the 
party to commence in possession at a future day, either with- 
out the intervention of a precedent estate, or on the termina- 
tion, by lapse of time, or otherwise, of a precedent estate, 
created at the same time. 

Reversion. SEC. 225. A reversion is the residue of an estate left, by 
operation of law, in the grantor, or his successors, or in the 
successors of a testator, commencing in possession on the de- 
termination of a particular estate granted or devised. 


temainder. Src. 226. When a future estate, other than a reversion, is 
dependent on a precedent estate, it may be called a remainder. 
and may be created and transferred by that name. 
ofchatielsrea, SEC. 227. The provisions of Title II of Part I of this Divis- 
ion, relative to future estates, apply to limitations of chattels 
real, as well as of frechold estates, so that the absolute owner- 
ship of a term of years cannot be suspended for a longer 
period than the absolute power of alienation can be suspen“ 
ded in respect to a fee. 
yina en «Sec. 228. The suspension of all power to alienate the sub- 
ject of a trust, other than a power to exchange it for other 
property to be held upon the same trust, orto sell it and rein- 
vest the preceeds to be held upon the same trust, is a suspen- 
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sion of the power of alienation, within the meaning of section 
WI. 


Sec. 229. A contingent remainder in fee may be created on , Comlingent 
a prior remainder in fee, to take effect in the event that the ©: 
persons to whom the first remainder is limited die whder the 
age of twenty-one years, or upon any other contingency by 
which the estate of such persons may be determined, before 
they attain majority. 

Sec. 230. Subject to the rules of this Title, and of Part I of , Remainde, 


future and con- 


this Division, a freehold estate, as well as a chattel real, may jmzenycetarer. 
he created to commence at a future day; an estate for life may 

be created in a term of years, and a remainder limited therc- 

on: a remainder of a freehold or chattel real, either contin- 

vent or vested, may be created, expectant on the determina- 

tion of aterm of years; and a fee may be limited on a fee, 

upon a contingency, which, if it should occur, must happen 

within the period prescribed in this ‘Title. 


Sec. 231. Successive estates for life cannot be limited, ex- ,,Lintiatens 
cept to persons iu being at the creation thereof; and where a ce Grit 
remainder is limited on more than two successive estates for 
lift, all the life estates subsequent to those of the two per- 
sous first entitled thereto are void, and upon the death of those 
persons the remainder, if valid in its creation, takes effect in 
the same manner as if no other life estates had been created. 

NEC. 232. No remainder can be created upon an estate for nematnder 
the life of any other person than the grantee or devisee of such Meor 
estate, nnless such remainder is in fee; nor can a remainder?” 

w created upon such an estate in a term for years, unless it is 
for the whole residue of such term. 


Sk. 233. When a remainder is created upon an estate for Same. 
the life of any other person that the grantee or devisce there- 
of and more than two persons are named as the persons dur- 
ing whose lives the life estate shall continue, the remainder, if 
valid in its creation, takes effet upon the death of the two 


Persons first named, in. the same manner as if no other lives 
had been introduced. 


SEC. 234. A contingent remainder cannot be created on A contingent 
remainder on a 


term of years, unless the nature of the contingeney on whieh term of year. 
it is limited is such, that the remainder must vest in interest 
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during the continuance of not more than two lives in being at 
the creation of such remainder, or upon the termination 
thereof. 

etemalnder of Ske. 235. No estate for life can be limited as a remainder on 
a term of years, except to a person in being at the creation of 
such estate. 


Remainder Sec. 236. A remainder may be limited on a contingency 
upon a contin- . í ; A > A Fool A, 
Keney. which, in case it should happen, will operate to abridge or 


determine the precedent estate: and every such remainder is 
to be deemed a conditional limitation. 

antdirsofaten Ske, 237. When a remainder is limited to the heirs, or heirs 

ma Of the body, of a person to whom a life estate in the same 
property is given, the persons who, on the termination of the 
life estate, are the successors or heirs of the body of the owner 
for life, are entitled to take by virtue of the remainder so limi- 
ted to them, and not as mere successors of the owner for life. 

ains Nec. 238. When a remainder, on an estate for life or for 

mainte. years, is not limited on a contingency defeating or avoiding 
such preeedent estate, itis to be deemed intended to take effeet 
only on the death of the first taker, or the expiration, by 
lapse of time, of such term of years. 

erik engaie’” NEC. 239. A general or special power of appointment does 

ments not prevent the vesting of a futuré estate limited to take effect 
in case such power is not executed. 


CHAPTER II. 
TERMINATION OF ESTATES. 


Section 240. Tenancy at will may be terminated by notice. 
241. Form and service of notice. 
242. Effect of notice. 
243. Re-entry, when and how to be made. 
244. Notice not necessary before action. 


enpaaney at Sec, 240. A tenancy or other estate at will, however created, 
minated by may be terminated by the landlord’s giving notice to the ten- 
ant, in the manner prescribed by the next scetion, to remove 
from the premises within a period specified in the notice, of 


not less than one month. 
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Sec. 241. The notice prescribed by the last section must be qe on eor; 
in writing, and must be served by delivering the same to the 
tenant, or to some person of discretion residing on the premi- 
ses, or if neither can, with reasonable diligence, be found, the 
notice may be served by affixing it on a conspicuous part of 
the premises, where it may be conveniently read. 


Src. 242. After the notice prescribed by sections 240 and nutes” 


241 has been served in the manner therein directed, and the 
period specified by such notice has expired, but not before, 
the landlord may re-enter, or proceed according to law to re- 
cover possession. 


Sec. 243. Whenever the right of re-entry is given to a grant- win ani how 
or or lessor in any grant or lease, or otherwise, such re-entry °° ™“* 
may be made at any time after the right has accrued, upon 
fifteen days’ previous written notice of intention to re-enter, 
served in the mode prescribed by section 241. 


Src. 244. An action for the possession of rea] property „asise nat 


ccesaary he- 
leased or granted, with a right of re-entry, may be maintain- re seton- 
ed at any time after the right to re-enter has accrued, without 
the notice prescribed in section 243. 


CHAPTER III. 


SERVITUDES. 


Sectiox 245. Servitudes attached to land. 
246. Servitudes not attached to land. 
247. Designation of estates. 
248. By whom granted. 
249. By whom held. 
250. Extent of servitudes. 
251. Apportioning easements. 
252. Rights of owner of future estate. 
255. Actions by owner and occupant of dominant tenement. 
234 Actions by owner of servient tenement. 
255. How extinguished. 


Sec. 245. The following land burdens, or servitudes upon aereeitea: 
land. may be attached to other land as incidents or appurte- 


nances, and are then called easements: 
1. The right of pasture; 
7 
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2. The right of fishing; 

3. The right of taking game; 

4. The right of way; 

5. The right of taking water, wood, minerals and other 
things. 

G. The right of transacting business upon land; 

q. The right of conducting lawful sports upon land; 

8. The right of receiving air, light or heat from or over, or 
discharging the same upon or over, Jand; 

9. The right of receiving water from or discharging the 
same upon land; 

10. The right of flooding Jand; 

11. The right of having water flow without diminution or 
disturbance of any kind; 

12. The right of using a wall as a party wall; 

13. The right of receiving more than natural support from 
adjacent land or things affixed thereto; 

14. The right of having the whole of a division fence main- 
tained by a coterminous owner; 

16. The right of having public conveyances stopped, or of 
stopping the same, on land; 

16. The right of a seat in church; 

17. The right of burial. 


ees Src. 246. The following land burdens, or servitudes upon 
trand. land, may be granted, and held, though not attached to land: 
1. The right of tishing and taking game: 
2. The right of a seat in church; 
3. The right of burial; ' 
4. The right of taking rents and tolls; 
5. The right of way. 
of aignation Skc. 247. The land to which an easemėnt is attached is call- 
ed the dominant tenement; the land upon which a burden or 
servitude is laid is called the servient tenement. 
enue SKc. 248. A servitude can be created only by one who hasa 
vested estate in the servient tenement. 
Bywhomheld. Sc. 249. A servitude thereon cannot be held by the owner 
of the servient tenement. 
Friar hs Src, 250. The extent of a servitude is determined by the 
terms of the grant, or the nature of the enjoyment by which 
it was acquired. 
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` æ sae . A i 
Src. 251. In case of partition of the dominant tenement, cardments.  "* 

the burden must be apportioned, according to the division of 

the dominant tenement, but not in such a way as to increase 


the burden npon the servient tenement. 


Sec. 252. The owner of a future estate in a dominant tene- „ghe of ur 
ment may use easements attached thereto, for the purpose of 
viewing waste, demanding rent, or removing an obstruction to 
the enjoyment of such easements, although such tenement is 


orcupied by a tenant. 


Sec. 253. The owner of any estate in a dominant tenement, ,Actlons by | 


or the occupant of such tenement, may maintain an action for fren ent. 
the enforcement of an easement attached thereto. 


Sec. 254. The owner in fee of a servient tenement, may owneror eet 
maintain an action for the possession of the land, against ™'‘°"""" 
any one unlawfully possessed thereof, though a servitude 


exists thereon in favor of the public. 


Src. 255. A servitude is extinguished: ou 
1. By the vesting of the right to the servitude and the right 
to the servient tenement in the same person; 
2. By the destruction of the servient tencment; 
3. By the performance of any act upon either tenement, by 
the owner of the servitude, or with his assent, which is incom- 
patible with its nature or exercise; or, 
4. When the servitude was acquired by enjoyment, by dis- 
use thereof by the owner of the servitude for the period pre- 
scribed for acquiring title by enjoyment. 


TITLE III. 
RIGHTS AND OBLIGATIONS OF OWNERS. 


Cuarree I. Rights of owners. 


II. Obligations of owners. 


52 


Water. 


Tights of ten- 
aut for life. 


Rights of ten- 
ant for years, 
ke. 
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CHAPTER I. 


RIGHTS OF OWNERS. 


Arrie I. Incidents of ownership. 
U. Boundaries. 


ARTICLE I. 


INCIDENTS OF OWNERSHIP. 


Section 256. Water 
257. Rights of tenant for life. 
268, 259. Rights of tenant for years, &c. 
260. Rights of grantees of rents and reversions. 
261. Rights of lessees and their assignecs, &c. 
262. Application of last two sections. 
263. Remedy on leases for life. 
264. Rent dependent on life. 
265. Remedy of reversioners, &c. 


Src. 266. The owner of the land owns water standing there- 
on, or flowing over or under its surface, but not forming 3 
definite stream. Water running in a definite stream, formed 
by nature over or under the surface, may be used by him as 
long as it remains there; but he may not prevent the natural 
flow of the stream, or of the natural spring from which it 
commences its definite course, nor pursue, nor pollute the 
same. 


Src. 257. The owner of a life estate may use the land inthe 
same manner as the owner of a fee simple, except that he must 
do no act to the injury of the inheritance. 


Sec. 268. A tenant for years or at will, unless he is a wrong- 
doer by holding over, may occupy the building, take the an- 
nual products of the soil, work mines and quarries open at 
the commencement of his tenancy, and cultivate and harvest 
the crops growing at the end of his tenancy. 
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Sec. 259. A tenant for years or at will has no other rights ®"™® 
to the property than such as are given to him by the agree- 
ment or instrument by which his tenancy is acquired, or by 
the last section. 


Sec, 260. A person to whom any real property is transfer- gratan of rent 
red or devised, upon which rent has been reserved, or to whom “"? 19er. 
any such rent is transferred, is entitled to the same remedies 
for recovery of rent, for non-perfurmance of any of the terms 
of the lease, or for any waste or cause of forfeiture, as his 
arantor or devisor might have had. 


: e z Rights of 
Sec. 261. Whatever remedies the lessee of any real proper- inces and 
: oe A their assignee, 
ty may have against his immediate lessor, for the breach of «e. 
any agreement in the lease, he may have against the assigns 
of the lessor, and the assigns of the lessee may have against 
the lessor and his assigns, except upon covenants against in- 
cumbrances, or relating to the title or possession of the pre- 
mises. 


Sec. 262. The provisions of the last two sections apply to ,,4pplication 
all grants reserving rent, except grants in fee executed before *°*t!"*- 
the ninth day of April, 1805, or after the fourteenth day of 
April, 1860, the rents reserved by which have been transferred 
since the latter date. 


e R d 
Sec. 263. Rent due upon a lease for life may be recovered teases for lite. 
in the same manner as upon a lease for years. 


Sec. 264. Rent dependent on the life of a person may be satanik” 
recovered after, as well as before, his death. 


Sec. 265. A person having an estate in fee, in remainder or ,.emedics.f 
reversion, may maintain an action for any injury done to the * 
inheritance, notwithstanding an intervening estate for life or 
years, and although, after its commission, his estate is trans- 
ferred, and he has no interest in the property at the com- 
mencement of the action. 
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ARTICLE II. 


BOUNDARIES. 


Sxction 266. Rights of owner. 
267. Boundarics by water. 
268. Boundaries by ways. 
269, Lateral and subjacent support. 
270. Trees whose trunks are wholly on land of one. 
271. Line trees. 

o Eights of Src. 266. The owner of land in fee has the right to the sur- 
face, and to every thing permanently situated beneath or 
above it. 

j Poundaries SEC. 267. When land borders upon water which constitutes 
an exterior boundary of the Territory, the owner of the up- 
land takes to high-water mark; when it borders upon a navi- 
gable lake where there is no tide, the owner takes to the edge 
of the lake at low-water mark; when it borders upon any 
other water, the owner takes to the middle of the lake or 
stream. 

oun Src. 268. An owner of land, bounded by a road or -street, 
is presumed to own to the center of the way, but the contrary 
may be shown. 


Internal and = SEC. 269. Each coterminous owner is entitled P the lateral 
subjacenm’! sup- 


port. and subjacent support which his land by nature receives from 
the land of the other. 


rdnecs whose Sec. 270. Trees whose trunks stand wholly upon the land 

holly ou land of one owner, belong exclusively to him, although their roots 
grow into the land of another. 

ener Src. 271. Trees whose trunks stand partly on the land of 


two or more coterminous owners, belong to them in common. 


CHAPTER II. 


OBLIGATIONS OF OWNEBS. 


Sxction 272. Duties of tenant for life. 
273. Monuments and fences. 
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Src. 272. The owner of a life estate must keep the buildings , Dates of ten- 
and fences in repair from ordinary waste, and must pay the 
taxes and other annual charges, and a just proportion of ex- 
traordinary assessments benefiting the whole inheritance. a 
onumen 


SEC. 273. Coterminous owners are mutually bound equally and fences. 
to maintain: 

1. The boundaries and monuments between them; 

2. The fences between them; unless one of them chooses to 
let his land lie open as a public common, in which case, if he 
afterwards incloses it, he must refund to the other a just pro- 
portion of the value, at that time, of any division fence made 
by the latter. 


TITLE IV. 


USES AND TRUSTS. 


Section 274. What uscs and trusts may exist. 
275. Executed uses existing. 
276. Right to possession of land creates legal ownership. 
277. Certain trusts unaffected. 
278. Trustees of estate for use of another take no interest. 
279. Preceding sections qualified. 
280. Trust must be in writing. 
281. Transfer to one for money paid by another. 
282. Rights of creditors. 
283. Section 281 qualificd. 
284. Purchasers protected. 
285. For what purposes express trusts may be created. 
286. Certain deviscs in trust to be deemed powers. 
28%. Profits of land liable to creditors in certain cases. 
288. Other express trusts to be powers in trust. 
289. Creation of certain powers not prohibited. 
290. And land, &c., to descend to persons entitled. 
291. Trustees of express trusts to have whole estate. 
292. Author of trust may devise, &c. 
293. Title of grantor of trust property. 
294 Interests remaining in grantor of express trust. 
295, 296. Powers over trust of party interested. 
297. Effect of omitting trust in conveyance. 
298. Certain sales, &c., by trustees, void. 
299. When estate of trustee to cease. 


Src. 274. Uses and trusts, in relation to real property, are any araen ay 
those only which are specified in this Title. esata 
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eins “* Skc, 275. Every estate which is now held as a use, executed 
under any former statute of this Territory, is confirmed as a 
legal estate. 


songh to poss Sec. 276. Every person who, by virtue of any transfer or 

creates igal devise, is entitled to the actual possession of real property. 
and the receipt of the rents and profits thereof, is to be deem- 
ed to have a legal estate therein, of the same quality and 
duration, and subject to the same conditions, as his beneficial 
interest. 


ouieeted* SEC. 277. The last section does not divest the estate of any 


trustee in a trust heretofore existing, where the title of such 
tiustee is not merely nominal, but is connected with some 
power of actual disposition or management in relation to the 
real property which is the subject of the trust. 

easte fe SEC. 278. Every disposition of real property, whether by 

another take transfer or will, must be made directly to the person in whom 
the right to the possession and profits is intended to be vested, 
and not to any other, to the use of or in trust for such person: 
and if made to any person, to the useof orin trust for another. 
no estate or interest vests in the trustee; but he must execute 
a release of the property to the beneficiary on demand, the 
latter paying the expense thereof. 


steeg Sec. 279. The preceding sections of this Title do not extend 

qualned; to trusts arising or resulting by implication of law, nor prevent 
or affect the creation of such express trusts as are hereinafter 
authorized and defined. 


inwiting.” Sec. 280. No trust in relation to real property is valid, un- 
less created or declared: 


1. By a written instrument, subscribed by the trustee, or by 
his agent thereto authorized by writing; 

2. By the instrument under which the trustee claims the 
estate affected; or, 

3. By operation of law. 


onnraneferto§ Src. 281. Where a transfer of real property is made to one 
paid byauother. Person, and the consideration therefor is paid by or for anoth- 
er, no use or trust results in favor of the person by or for 
whom such payment is made; but the title vests in the 
grantee, subject only to the provisions of the next two 


sections. 


se 
eo? 
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Sec. 262. Every such transfer as is described in the last „Pisto 
sation is presumed to be fraudulent as against the creditors, 
at that time, of the person paying the consideration; and 
where a fraudulent intent is not disproved, a trust results in 
favor of such creditors, to the extent necessary to satisfy their 
just demands. 


Sec. 23. Section 281 does not apply: Saale 
1. To cases where the grantee took the grant as an absolute 
transfer in his own name, without the consent or knowledge 
of the person paying the consideration; nor, 
2. To cases where the grantee, in violation of a trust, pur- 
chased the real property so transferred. with property belong- 
ing to another person. 
Src. 84. No implied or resulting trust can prejudice the tures 
rights of a purchaser or incumbrancer of real property, for 
value and without notice of the trust. 


Sec. 285. Express trusts may be created for any of the fol- eae 
lowing purposes: map be cra ed. 
1. To sell real property for the benefit of creditors: i 
2. To sell, mortgage or lease real property, for the benefit 
of annuitants or other legatees, or for the purpose of satisfy- 
ing any charge thereon; 
3. To receive the rents and profits of real property, and pay 
them to or apply them to the use of any person, whether 
ascertained at the time of the creation of the trust or not, for 
himself or for his family during the life of such person, or for 
any shorter term, subject to the rules of Title II of this Part: 
or, 
4. To receive the rents and profits of real property, and to 
accumulate the same for the purposes and within the limits 
Prescribed by the same Title. 


Sec. 286. A devise of real property to executors or other cartel dis): 
trustees, to be sold or mortgaged, where the trustees are not ee arg 
also empowered to receive the rents and profits, vests no es- 


tate in them; but the trust is valid as a power in trust. 


Sec. 287. Where a trust is created to receive the rents and ‘i of Tanad 
Hable to credi- 
Profits of real property, and no valid direction for accumula- orim ceriain 
tion is given, the surplus of such rents and profits, beyond 
the sum that may be necessary for the education and support 
of the person for whose benefit the trust is created, is liable 
8 


Other express 
trusts to be 
powers In trust. 


Creation of 
certain powers 
not prohibited, 


And land, &e. 
to deacend to 
persons 
entitled. 
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express trusts 
to have whole 
estate, 


Author of 
trust may 
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remaining in 
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to the claims of the creditors of such person, in the same 
manner as personal property which cannot be reached by ex- 
eeution. 

Src. 288. Where an express trust in rgation to real prop- 
erty is created for any purpose not enumerated in the preced- 
ing sections, such trust vests no estate in the trustees; but the 
trust, if directing or authorizing the performance of any ari 
which may be lawfully performed under a power, is valid as 
a power in trust, subject to the provisions in relation to such 
powers, contained in Title V of this Part. 

Src. 289. Nothing in this Title prevents the creation of 4 
power in trust, for any of the purposes for which an expres 
trust may be created. ` 

Src. 290. In every case where a trust is valid as a power in 
trust, the real property to which the trust relates, remains in. 
or passes by succession to, the persons otherwise entitled, sub- 
ject to the execution of the trust as a power in trust. 

Sec. 291. Except as hereinafter otherwise provided, every 
express trust in real property, valid as such, in its creation. | 
vests the whole estate in the trustees, subject only to the exe- 
cution of the trust. The beneficiaries take no estate or inter 
est in the property, but may enforce the performance of the 
trust. 

Sec, 202. Notwithstanding anything contained in the Jast 
section, the author of a trust may, in its creation, prescribe to 
whom the real property to which the trust relates shall belong. 
in the event of the failure or termination of the trust, and may 
transfer or devise such property, subject to the execution of 
the trust. 

Src. 203. The grantee or devisee of real property subject te 
a trust acquires a legal estate in the property, a8 against all 
persons except the trustees and those lawfully claiming under 
them. 

Src. 294. Where an express trust is created in relation te 
real property, every estate not embraced in the trust, and net 
otherwise disposed of, is left in the author of the trust, or his 
successors. 

Src. 205. The beneficiary of a trust for the receipt of the 
rents and profits of real property cannot transfer, or in any 
manner dispose of, his interest in such trust. 
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Src. 296. The benficiary of a trust for the payment of an S" 
annuity out of the rents and profits of real property, or of a 
xum in gross, can dispose of his interest in such trust. 

Sec. 297. Where an express trust is created in relation to omitting trust 
real property, but is not contained er declared in the grant to ™ ce" 
the trustee, such grant must be deemed absolute, in favor of 
the subsequent creditors of the trustees, not having notice of 
the trust, and in favor of purchasers from such trustees, with- 
out notice, and for a valuable consideration. 

Cert@n wales, 


Src. 298. Where a trust in relation to real property is ex- et. phian 
pressed in the instrument creating the estate, every transfer‘ 
or other act of the trustees, in contravention of the trust, is 
absolutely void. 

Src: 299. When the purpose for which an express trust was „phen estate 
created ceases, the estate of the trustee alse ceases. cae 


TITLE V. 
POWERS. 


Sectiox 300. What powers exist. 
301. Application of this title. 
Definition of a power. 
Terms “author of a power” and “holder of a power.” defined. 
Division of power. 
Definition of general powers. 
Definition of special powers. 
Beneficial powers. 
Powers in trust. 
Gencral powers, when in trust. 
Special powers, when in trust. 
Who may create power. 
23312. To whom power may be given. 
331:3. How created. 
3314. Reservation of powers in conveyances. 
3315. When power irrevocable. 
316. When power a licn. 
3317. Power of saJe in mortgage. 
318. Beneficial powers, &c., transferred by insolvent assignments. 
319. Who to exccute powers. 
320, 321. Married women. 
322. How exccuted. 


BERR 
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323. 
324. 
325. 
320, 
328. 
829. 
330, 
332. 
333. 
334. 
335. 
336. 
337. 
338. 
339. 
340. 
3H. 
342, 
344. 
345. 
346. 
BAT, 
HB. 
BAO, 
350. 
351. 
352. 
B53. 
354. 
855. 
356, 
357, 
359, 
361. 
302. 
363. 


exist. 
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Execution by survivors. 

Execution of power to dispose by devise. 
Exccution of power to dispose by grant. 

327. Directions by author, when disregarded. 
Nominal conditions. 

When directions of author to be observed. 

331. Consent of third person to execution of power. 
Omission to recite power. 

Instruments deemed conveyances. 

Certain dispositions not void. 

Computation of term of suspension. 

What estate may be given. 

Married women, their authority. 

Defective execution. 

Fraud. 

General and beneticial powers to married women. 
Estate of owner for life, &c., when changed into a fee. 
343. Certain powers create a fee. 

Effect of power to devise inheritance in certain cases. 
Power to dispose of fee. 

Power to revoke. 

Special and beneficial powers, who may take. 
Construction of leasing powers. 

Power to make leases by owner for life. 

Release of such power. 

Mortgages by party having power to Icase, Kc. 
Effect thereof. 

Special and beneficial powers liable to creditors. 
Future benficial powers. 

Trust powers imperative. 

Effect of right of selection. 

358, Construction of certain powers. 

360. When court to execute power. 


Execution of trust power when compelled by creditors, &e. 


Defective execution. 
Application of certain sections. 


What powers Sec. 300. Powers, in relation to real property, are those 


only which are specified in this Title. 


Applicationot Ec. 301. The provisions of this Title do not extend tos 
simple power of attorney to convey real property in the nawe 


this title. 


of the owner and for his benefit. 


Definiionof Sec. 302. A power, as the term is used in this Title, is an 
authority to do some act in relation to real property, or to the 
creation or revocation of an estate therein, or a charge thereon. 
which the owner granting or reserving such power might hin- 


self perform for any purpose. 


Terms "an- 


thor wf a pow. SEC. 303. The author of a power, as the term is used in this 
hether by 


er“ and “ hold- 


erof a power“ Title, is the person by wham a power is created, w 


defined. 
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grant or devise; and the holder of a power is the person in 


whom a power is vested, whethex by grant, devise or reserva- 
tion. 


SEC, 304. Powers are general or special, and beneficial or in | Riviston of 
trnst. 


Src. 305. A power is general, when it authorizes the aliena- renner 
tion or incnmbrance of a fee in the property embraced therein, 
hy grant, will or charge, or any of them, in favor of any per- 
son whatever. 


Sec. 306. A power is special: special powem 
1. When a person or class of persons is designated, to 

whom the disposition of property under the power is tu be 

made: or, 
2. When it authorizes the alienation or incumbrance, by 


means of a grant, will, or charge, of only an estate less than 
a fee. 


Src. 307. A power is beneficial when no person other than , fact 
its holder has, by the terms of its creation, any interest in its 
execntion. 

Sec. 308. A power is in trust, when any person or class of „Powers m 
persons, other than its holder, has, by the terms of its crea- 
tion, an interest in its execution. 

Sec. 309. A general power is in trust, when any person or , General, pow- 


class of persons, other than its holder, is designated as enti- rat 
tled to the proceeds of the disposition or charge authorized 

hy the power, or to any portion of the proceeds or other ben- 

‘fits to result from its execution. 


Sec. 310. A special power is in trust: Fotie A 
1. When the disposition or charge which it authorizes is "™""" 
limited to be made to any person or class of persons, other 
than the holder of the power; or, 
2. When any person or class of persons, other than the 
holder, is designated as entitled to any benefit from the dis- 
position or charge authorized by the power. 


Sec. 311. No person is capable of creating a power, who is „ho may cre- 
not at the same time capable of granting some estate in the 
Property to which the power relates. 


Sec. 312. A power may be vested in any person. er may be een 
Sec. 313. A power may be created only: eters 
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1. By a suitable clause, contained in a grant of some estate 
in the real property to which the power relates, orin an agree- 
ment to execute such a grant; or, 

2. By a devise contained in a will. 


oaan  SEc. 314. The grantor in any conveyance may reserve to 

conveyance. himself any power, beneficial or in trust, which he might law- 
fully grant to another; and every power thus reserved is sub- 
ject to the provisions of this Title, in the same manner as if 
granted to another. 

„When powers Suc, 315, Every power, beneficial or in trust, is irrevocable. 
unless an authority to revoke it is given or reserved in the in- 
strument creating the power. 


a When power Src. 316. A power is a lien upon the real property which 
it embraces, from the time the instrument in which it is con- 
tained takes effect; except that against creditors, purchasers 
and incumbrancers, in good faith and without notice, from 
any person having an estate in such real property, the power 
is a lien only from the time the instrument in which it is con- 
tained is duly recorded. 

ioe Sec. 317. Where a power to sell real property is given to a 
mortgagee or other incumbrancer, in an instrument intended 
to secure the payment of money, the power is to be deemed a 
part of the security, and vests in and may be executed by any 
person, who, by assignment or otherwise, become entitled to 
the money so secured to be paid. 

Henedcial Sec. 318. Every beneficial power, and the interest of every 


powers, &e., 


transferred by person entitled to compel the execution of a trust power, 

rignument.£°- Passes to the assignees, pursuant to statute, of the estate of a 
non-resident, absconding, insolvent or imprisoned debtor, or 
of a person of unsound mind, in whom such a power or inter- 
est is vested. 

eolon — Bec. 319. A power cannot be executed by any person not 
capable of disposing of real property. 

o Marrina Src, 320. A married woman may execute a power during 
her marriage, without the concurrence of her husband, unless 
otherwise prescribed by the terms of the power. 

Same, Skc. 321. No power can be executed by a married woman 
before she attains her majority, nor without being acknowl- 
edged by her in the manner prescribed by the chapter on Re- 
cording transfers. 
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Sec. 322. A power can.be executed only by a written instru- M* secured. 
ment which would be sufficient to pass the estate or interest 
intended to pass under the power, if the person executing the 
power was the actual owner. 


See. 323. Where a power is vested in several persons, all, Excention by 
must unite in its execution; but in case any one or more of 
them is dead, the power may be executed by the survivor or 
survivors, unless otherwise prescribed by the terins of the 
power. 


Sec. 324. Where a power to dispose of real property is con- paean ot 
fined to a disposition by devise or will, the instrument of exe- Pe Vy devise. 
eution must be a will duly executed according to the provisions 


of the Title on Wills. 
Src. 325. Where a power is confined to a disposition by | Eseention of 


power to dis- 


grant, it cannot be executed by will, even though the disposi- Pere by grant. 


tion is not intended to take effect until after the death of the 
person executing the power. 


Sec. 326. Where the author of a power has directed or au- , Diretlons by 
thorized it to be executed by an instrument which would not disregarded. 
be sufficient in Jaw to pass the estate, the power is not void, 
hat its execution is to be governed by the rules before pre- 
scribed in this Title. 

Sec. 327. Where the author of a power has directed any for- Same. 
malities to be observed in its execution, in addition to those 
which would be sufficient to pass the estate, the observance of 
such additional formalities is not necessary to a valid execu- 
tion of the power. 


Src. 328. Where the conditions annexed to a power are agmina! con- 
ons 
merely nominal, and evince no intention of actual benefit to 
the party to whom, or in whose favor, they are to be perform- 


“d, they may be wholly disregarded in the execution of the 
power. 


Sec. 329. With the exceptions contained in the preceeding „Wren dre. 


sections, the intentions of the author of a power as to the t° be observed. 
mode, time and conditions of its execution must be observed, 
subject to the power of the district court to supply a defective 
exemtion in the cases provided in sections 338 and 362. 
Sec. 330. When the consent of a third person to the execu- ,, Content of 


reon to 


tion of a power is requisite, such consent must be expressed execu on 
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in the instrument by which the power is executed, or be certi- 
fied in writing thereon. In the first case the instrument of ex- 
ecution, in the second, the certifieate, must be subscribed by 
the party whose consent is required; and to entitle the instru- 
ment to be recorded, sich signature must be duly proved or 
acknowledged, according to the chapter on Recording Trans- 
fers. 

Same Sec. 331. Where the consent of several persons to the exe- 
cution of a power is requisite, all must consent thereto; but. 
in case any one or more of them is dead, the consent of the 
survivors is sufficient, unless otherwise prescribed by the 
terms of the power. 

e ae SEC. 332. Every instrument executed by the holder of a 
power, conveying an estate or creating a charge which such 
holder would have no right to convey or create except by vir- 
tue of his power, is to be deemed a valid execution of the pow- 
er, even though not recited or referred to therein. 


adipa Swe, 333. Every instrument except a will, in execution of a 
ances: power, even though the power is one of revocation only, is to 
be deemed a conveyance within the meaning of the chapter on 


Recording Transfers. 


Certalndispo; Skc, 334. A disposition or charge, by virtue of a power. 
sitions not void E . - ` 
more extensive than was authorized thereby, is not therefore 
void; but every estate or interest so created, so far as it is 
embraced by the terms of the power, is valid. 
Gompuiation SEC. 335. The period during which the absolute right of 
of term of sns- . 3 s Ps . 
pensions, alienation may be suspended by an instrument in execution 
of a power, must be computed, not from the date of the in- 


strument, but from the time of the creation of the power. 


Pe Sec. 336. No estate or interest can be given or limited to 
° any person, by an instrument in execution of a power, which 
could not have been given or limited at the time of the crea- 

tion of the power. 


Married Src. 387. When a married woman, entitled to an estate in 
women. their n 3 s n . 
authority. fee, is authorized by a power to dispose of such estate during 


her marriage, she may, by virtue of such power, create any 
estate which she might create if unmarried. 

Aer Src. 338. Purchasers for a valuable consideration, claiming 
under a defective execution of a power, are entitled to the 
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same relief as similar purchasers claiming under a defective 
conveyance from an actual owner. 


Sec. 339. Instruments in execution of a power are affected **"* 
by fraud in the same manner as like instruments executed by 
owners or trustees. 


Src. 340. A general and beneficial power is valid, which ,,Generl ana 
gives to a married woman power to dispose, during her mar- Aed women 
riage. and without the concurrence of her husband, of a pre- 
sent or future estate in real property conveyed or devised to 
her in fee. 


Sec. 341. Where an absolute power of disposition, not ac- tial gs" 


companied by any trust, is given to the owner of a particular imo a te.” 
estate for life or years, such estate is changed into a fee, abso- 

lute in favor of creditors, purchasers and incumbrancers, but 

subject to any future estates limited thereon, in case the power 

should not be executed, or the property should not be sold for 

the satisfaction of debts. 


Sec. 342. Where an absolute power of disposition, not ac- Comma pow 
companied by any trust, is given to any person to whom no 
particular estate is limited, such person also takes a fee, sub- 
ject to any future estate that may be limited thereon, but ab- 
solute in favor of creditors, purchasers, and incumbrancers. 


Src. 343. In all cases where an absolute power of disposition *#™°- 
is given, not accompanied by any trust, and no remainder is 
limited on the estate of the holder of the power, he is entitled 
to an absolute fee. 


Sec. 344. Where a general and beneficial power to devise the ,2fect of power 
inheritance is given to the owner of an estate for life or for tance in cer- 
years, he is deemed to possess an absolute power of disposi- 


tion, within the meaning of the last three sections. 


See. 345. Every power of disposition is deemed absolute, poche” 
by means of which the holder is enabled in his lifetime to dis- 


pose of the entire fee, in possession or in expectancy, for his 
own benefit. 


Sec. 346. Where the grantor in any conveyance reserves to , Power to m- 
himself, for his own benefit, an absolute power of revocation. 
such grantor is. still to be deemed the absolute owner of the 


estate conveyed, so far as the rights of creditors and purchas- 
ers are concerned. 


9 
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bereaeial mw. SEC. 347. A special and beneficial power is valid, which is 


vra, who may 


iake. granted: 

1. To a married woman, to dispose, during the marriage, of 
any estate less than a fec, belonging to her, in the property to 
which the power relates; or, 

2. To the owner of a life estate in the property embraced in 
the power, to make leases for not more than twenty-one years, 
commencing in possession during his life. 


Conatracticn 


ofkasing = SEC. 348. A special and beneficial power to make leases for 


ee not more than twenty-one years given to the owner of a life 
estate, is void only as to the time beyond twenty-one years. 

and authorizes leases for that term or less. 
Power to Sec. 349. The power of the owner of a life estate to make 


make lenses by . P e 
owner for lite.. Jeases is not transferable'as a separate interest, but is annex- 


ed to his estate, and will pass, unless specially excepted, by 
any grant of such estate. If specially excepted in any such 
grant, it is extinguished. 


ee Sec. 350. The power of the owner of a life estate to make 
leases may be released by him to any person entitled to a fu 
ture estate in the property, and is thereupon extinguished. 


pa Eka bY SEC. 851. A mortgage, executed by the owner of a life estate 


perto lease: having a power tu make leases, or by a married woman, by 
virtue of any beneficial power, does not extinguish or suspend 
the power; „but the power is bound by the mortgage’ in_ the 
same manner as the real property embraced therein. 

Sec. 352. The effects on the power, of a lien by mortgage 
such as is mentioned in the last section, are: 

1. That the mortgagee is entitled to an execution of the pow- 
er, so far as the satisfaction of his lien may require it; and, 

2. That any subsequent estate created by the owner, in ex- 
ecution of the power, becomes subject to the mortgage in the 
same manner as if in terms embraced therein. 


Special 1) pret) 1-2) x e ~ i a A 
het naw. SEC. 353. Every special and beneficial power is liable to the 
crstiable to claims of creditors, in the same manner as other interests that 

cannot be reached by execution, and the execution of the power 


may be adjudged for the benefit of the creditors entitled. 


ficial porn’ Skc. 354. No beneficial power, general or special, not al- 


ready specified and defined in this Title, can hereafter be 
created. 


Effect thereof. 
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Sec. 355. Every trast power, unless its execution is made CX- maraon 
pressly to depend on the will of the trustee, is imperative, and 
imposes a duty on the trustee, the performance of which may 
be compelled for the benefit of the parties interested. 


Sec. 356. A trust power does not cease to be imperative, „Pfeetof right 


where the trustee has the right to select any, and exclude oth- 
ers, of the persons designated as the beneficiaries of the trust. 


Sec. 357. Where a disposition under a power is directed tu or criai o 
he made to, among., or between several persons, without any "*™ 
specification of the share or sum to be allotted to each, all the 
persons designated are entitled in equal proportion. 

Sec. 358. Where the terms of a power import that the estate "am 
or fund is to be distributed among several persons designated, 
in such manner or proportions as the trustee of the power may 
think proper, the trustee may allot the whole to any one or 
more of such persons in exclusion of the others. 


Sec. 359. If the trustee of power, with the right of selec- wenen” 
tion, dies leaving the power unexectted, its execution must be" 
adjadged for the benefit, equally, of all the persons designated 


as objects of the trust. 

Src. 360. Where a power in trust is created by will, and the “" 
testator has omitted to designate, expressly or by necessary 
implication, by whom the power is to be executed, its execu- 
tion devolves on the district court. 


Sec. 361. The execution, in whole or in part, of any trust ta owern 


power, may be adjudged for the benefit of the creditors or as- SPER seme 
signees of any person entitled, as one of the beneficiaries of“ 
the trust. to compel its execution. when his interest is trans- 
ferable. 
Sec. 362. Where the execution of a power in trust is defect- „Leiche 
ive, in whole or in part, under the provisions of this Title, its 
Proper execution may be adjudged in favor of the persons 
designated as the objects of the trust. 


Src. 363. The provisions of the Title on Trust, saving the ,,tpuication 
rights of other ‘persons from prejudice by the misconduct ofto 
trustees. and authorizing the court to remove and appoint 
trustees: the provisions of the Title on Succession, devolving 
Xpress trusts upon the court, on the death of the trustee; and 
the provisions of section 299, in the ‘Title on Uses and Trusts, 


apply equally to powers in trust, and the trustces of such powers. 
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PART III. 


PERSONAL OR MOVABLE PROPERTY 


TitLe I. Personal Property in General. 
IJ. Particular Kinds of Personal Property. 


TITLE I. 


PERSONAL PROPERTY IN GENERAL. 


. SECTION. 364. By what law governed. 
365. Future interests in perishable property, how protected. 


goumnatlaw Sec. 364. If there is no law to the contrary in the place 
where personal property is situated, it is deemed to follow the 
person of its owner, and is governed by the law of his domi- 
cile. 

ea ia per Sec. 365. Where one has the present and another the future 

how borcsi, interest in a thing personal, and the thing is perishable, the 
latter may require it to be sold, and the proceeds invested, for 
the benefit of both parties, according to their respective inter- 
ests; except in case of a thing specially appropriated to a par- 
ticular use. 
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TITLE II. 


PARTICULAR KINDS OF PERSONAL PROPERTY. 


CHAPTER J. Things in action. 
II. Shipping. 
IIT. Corporations. 
1V. Products of the mind. 
V. Other kinds of personal property. 


CHAPTER I. 
THINGS IN ACTION. 


Section 366. Things in action defined. 
367. Transfer and survivorship. 


Sec. 366. A thing in action is a right to recover something | Things in 
by a judicial proceeding. 
Sec. 367. A thing in action, arising out of the violation of , Transter ana 


aright of property, or out of an obligation, may be trans- A 
ferred by the owner. Upon the death of the owner it passes 
to his personal representatives, except where, in the cases 
provided by law, it passes to his devisees or successor in 


ofice. 
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CHAPTER II. 


SIMPPING. 


Articie I. General provisions. 
TI. Rules of navigation. 


ARTICLE T. 
GENERAL PROVISIONS. 


Section 868. Definition of a ship. 
369. Appurtenances and equipments, 
370. Foreign and domestic navigation. 
371. Foreign and domestic ships distinguished. 
372. Several owners. 
373. Owner for voyage. 
374. Registry, &c. 


antimo Skc, 868. A ship is any boat, vessel or structure fitted fer 
navigation. Every kind of ship is included in the term “ ship- 
ping,” and the following provisions relating to ships or shij- 
ping, apply to all boats, or structures fitted for navigation. 
and to the business thereof. 


„Appurtenan- Sec. 869. All things, belonging to the owners, which are on 

ces and equip- i of nent i y $ 

ments. board a ship, and are connected with its proper use, for the 
objects of the voyage and adventure in which the ship is en- 
gaged, are deemed its appurtenances. 

Forcignand == SEC. 370. Ships are engaged either in foreign or domestic 

domestic navi- i i $ ome 4 x D i 7 

gation. navigation. Ships are engaged in foreign navigation, when 
passing to or from a foreign country; and in domestic naviga- 
tion when passing from place to place within the United 


States. 
Forelzn and = SEC. 371. A shipina port of the state or territory to which it 


domestic ships 


Mstinguished. Helongs is called a domestic ship: in another port it is called 
a foreign ship. 
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Several own- 


Sec. 372. If a ship belongs to several persons, not partners, „> 
and they differ as to its use or repair, the controversy may be 
determined by any court of competent jurisdiction. 

Owner for the 


Sec. 373. If the owner of a ship commits its possession and yoya. 
navigation to another, that other and not the owner, is re- 
sponsible for its repairs and supplies. 

Src. 374. The registry, enrollment, and license of ships, are , Redetey. on 
regulated by acts of Congress. Mecenat 


ARTICLE II. 
RULES OF NAVIGATION. 


Samos 355. Collisions. 

1. Rules as to ships mecting each other, 
2. The rule for sailing vessels. 
3, 4. Rules for steamers in narrow channels. 
5. Rules for steam vessels on different courses. 
6. Meeting of steamers, 

$76. Collision from breach of rules. 

37%. Breaches of such rules toimply willful default. 

378. Loss, how apportioned. 


Sec. 375. In the case of ships meeting, the following rules Celie 
must be observed in addition to those prescribed by any stat- 
utes of this Territory, which relate to navigation: 

1. Whenever any ship, proceeding in one direction, meets pulon ania, 
another ship, proceeding in another direction, so that if both each other. 
ships were to continue their respective courses they would pass 
so near as to involve the risk of a collision, the helms of both 
ships must be put to port so as to pass on the port side of 
eachother, except where the circumstances of the case are such 
as torender a departure from the rule necessary in order to 
avoid immediate danger, and subject also to a due regard to 
the dangers of navigation; 

2. A steamer when passing another steamer in such chan- 
nel, must always leave the other upon the larboard side; 

3. When steamers must inevitably or necessarily cross so Rule for senm 
near that, by continuing their respective courses, there would ent courses. 
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be a risk of collision, each vessel must put her helm to port, 
so as always to pass on the larboard side of each other. 


If collision Src. 376. If it appears that a collision was occasioned by 


ensuer from 


breach of the i serve rd i i 
breach of the failure to observe any rule of the foregoing section, the owner 


owner net to be of the ship by which such rule is infringed cannot recover 
KENNST” compensation for damages sustained by the ship in such col- 
lision, unless it appears that the circumstances of the case 


made a departure from the rule necessary. 
Breacherof — Ske. 377. Damage to person or property arising from the 


ruch rules to 

ree! failure of a ship to observe any rule of section 375, must be 
deemed to have been occasioned by the willful default of the 
person in charge of the deck of such ship at the time, unless 
it appears that the circumstances of the case made a departure 
from the rule necessary. 


spencer Sec. 378. Losses caused by collision are to be borne as fol- 
lows: 


1. If either party was exclusively in fault he must bear his 
own loss, and compensate the other fur any loss he has sus- 
tained; 

2. If neither was in fault, the loss must be borne by him on 
whom it falls; 

3. If both were in fault the loss is to be equally divided. 
unless it appears that there was a great disparity in fault, iu 
which case the loss must be equitably apportioned; or, 

4. If it cannot be ascertained where the fault lies, the loss 
must be equally divided. 


Sactios 379. 
. How created. 

. Reservation of power to repeal. 

. Dealers with a corporation cannot question its corporate existence. 


399. 
400. 
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CHAPTER III. 


CORPORATIONS. 
Axticte I. The creation of corporations. 
II. Corporate stock. 
II. Corporate powers. 


1V. Dissolution of corporations. 


ARTICLE 1. 


THE CREATION OF CORPORATIONS, 
Corporations defined. 
Name. 


Distinction of corporations. 
Public corporations defined. 


. Private corporations. 


Charters. 

389. Acceptance of charter. 

Number of corporators. 

Purposes for which corporations may be formed. 
Charter to be prepared. 

Charter of road company. 


. Subscription and acknowledgment. 
. Banking and insurance companics. 


397. Pctition. 


. Proceedings on petition. 


Corporation, when formed. 
Who are corporators. 


Sec. 379. A corporation is a creature of the law, having cer- gGorernto* 


tain powers and duties of a natural person. Being created 


cfined. 


by the law it may continue for any length of time which the 
law prescribes. 


10 
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How ercated. Sec. 380. A corporation can only be created by authority of 
a statute. But the statute may be special for a particular cor- 
poration, or general for a number of corporations. 


of owes ec. 381. Every grant of corporate power is subject to 

repeal, alteration, suspension or repeal, in the discretion of the legis- 
lature. 

a actin Sec. 382. One who assumes an obligation to an ostensible 

finite erp. corporation, as such, cannot resist the obligation on the 

mue esisieace oround that there was in fact no such corporation, until that 


fact has been adjudged in a direct proceeding for the purpose. 


Anie. Sec. 383. Every corporation must have a corporate name, 
which it has no power to change unless expressly authorized 
by law; but the name is to be deemed so far matter of descrip- 
tion, that a mistake in the name, in any instrument, may be 
disregarded, if a sufficient description remains by which to 
ascertain the corporation intended. 

eto! SEc. 384. Corporations are either: 


corporations, 
1. Public; or, 
2. Private. 


„iube corp: — SEC. 385. A publie corporation is one that has for its object 
the government of a portion of the Territory. Such corpora- 
‘ tions are regulated by local statutes, or by general laws. 


Privatecor- = SEC. 386. Private corporations are of three kinds: 


porations. 
1. Corporations for religion; 
2. Corporations for benevolence; 
3. Corporations for profit. 
Charters, 


Sec. 3¢7. The instrument by which a corporation is consti- 
tuted is called its charter, whether that be a statute, as in case 
of a special charter, or the document prescribed by a general 
statute, for the constitution of the corporation. 


gp Romianes Src. 388. Tn order to constitute a private corporation, there 
must not only be a statutory grant of corporate authority, but 
an acceptance of that grant by a majority of the corporators. 
or their agents. The acceptance cannot be conditional or qual- 
ified. 
Same. Sec. 389. Except when otherwise expressly provided, the 
acceptance of a grant of corporate authority may be proved 
like any other fact. 
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Src. 390. Private corporations may be formed by the volun. Numer et 
tary association of three or more persons, for the purposes 
and in the manner mentioned in the following sections of this 
article. 


Sec. 391. The purposes for which the private corporations whel cocer 


which corpora- 


3 ` . ay be 
mentioned in the-last section may be formed, are: ae 
1. The support of public worship: 


2. The support of any benevolent. charitable, educational 
or missionary undertaking: 

3. The support of any literary or scientific undertaking: 
the maintenance of a library; or the promotion of painting, 
music or other fine arts; 

4. The encouragement of agriculture and horticulture; 

5. The maintenance of public parks, and of facilities for 
skating and other innocent sports: 

6. The maintenance of a club for social enjoyment: 

7. The maintenance of a public or private cemetery; 

S. The prevention and punishment of theft or willful inju- 
ries to property, and insurance against such risks; 

9. The insurance of human life, and dealing in annuities: 

10. The insurance of human beings against sickness or per- 
sonal injury; 

11. The insurance of the lives of domestic animals: 

12. The insurance of property against marine risks; 

13. The insurance of property against loss or injury by fire. 
orby any risk of inland transportation; 

H. The transaction of a banking business; 

13. The construction and maintenance of a railway and of a 
telegraph line in connection therewith: 

16. The construction and maintenance of any other species 
of roads, and of bridges in connection therewith; 

17. The construction and maintenance of a bridge: 

18. The construction and maintenance of a telegraph line: 

19. The establishment and maintenance of a line of stages: 

2%. The establishment and maintenance of a ferry: 

21. The building and navigation of vessels, and carriage of 
persons and property thereon; 

22. The supply of water to the public; 

23. The manufacture and supply of gas, or the supply of 
light or heat to the public by any other means; 
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Charter to be 
prepared, 


Charter of 
fosd company. 


Sobecription 
ond acknowl- 
edzment. 


_ Banking and 
insurance cum- 
panies. 


Petition. 
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24. The transaction of any manufacturing, mining, mechan- 
ical or chemical business; 

25. The transaction of a printing and publishing business: 

26. The establishment and maintenance of an hotel; 

27. The erection of buildings, and the accumulation and 
loan of funds for the purchase of real property; or, 

28. The improvement of the breed of domestic animals, by 
importation, sale or otherwise. 

Src. 392. 4 charter must be prepared, setting forth: 

1. The name of the corporation; 

2. The purpose for which it is formed; 

3. The place or places where its business is to be transacted; 

+. The term for which it is to exist; 

5. The number of its directors or trustees, and the names 
and residences of those who are appointed for the first year: 
and, 

6. The amount of its capital stock, if any; and number of 
shares into which it is divided. 

Sec. 393. The charter of a road company must also state: 

1. The Kind of road intended to be constructed; 

2. The places from and to which the road is intended to be 
run; 

3. The counties through which it is intended to be run; and, 

+. The estimated length of the road. 

Sec. 304. The charter of an intended corporation must be 
subscribed by three or more persons, two of whom at least 
must be citizens of this Territory, and must be acknowledged 
by them before a commissioner of deeds, or any officer author- 
ized to take acknowledgments. 


Src. 395. The charter of a corporation designed to carry on 
the business of banking or insurance must be presented to the 
auditor of the Territory, who must indorse his approval there- 
on, but may, as a condition thereof, require the name of the 
corporation to be changed, if it is, in his judgment, likely to 
mislead the public. 

Sxc. 396. A petition must be presented with the charter of 
an intended corporation, to the county commissioners of the 
county in which its principal place of businessis to be situated, 
asking that the charter be examined, approved and filed, and 
an order of incorpo.ation granted. 
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Sec. 397. A petition for incorporation must declare the 5° 
truth of the statement of the charter, and must be subscribed 
hy all of the persons who subscribed the charter, and verified 
hy their oaths. 

Sec. 398. Upon the presentation of a petition for incorpora- on Mitton” 
tion, the county commissioners must inquire into fhe facts; 
und if satisfied that the matters stated in the petition are true, 
and that the proceedings have been had in conformity with 
ihe law, an order must be made by the commissioners declar- 
ing that the charter is approved, and that upon the filing of 
the order, charter and petition, the subscribers of the charter 

shall be a corporation, for the purposes, and upon the terms 
therein stated. 


Corporation, 


Src. 399. Upon the filing of the order, charter, and petition, when formed. 
mentioned in the last section, with the register of deeds of the 
county in which the order was made, and of a duplicate there- 
of with the Territorial Auditor, the subscribers of the charter 
are a corporation for the’ purposes and upon the terms therein 
stated. 
Sec. 400. Except when otherwise provided, a person be- pomore cor 
comes 2 corporator in a private corporation, upon the issue of 
stock to him and his acceptance thereof. 
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ARTICLE II. 


CORPORATE STOCK. 


Srctiun 401. Subscriptions for stock. 
402. Remedics for non-payment of subscription. 
403. Issuc of stock. 
404. Transfers of stock. 
405. Over-issuc of stock. 
406. Purchase of stock by the corporation. 
407. Dividend. 


for wescrptions Ske, 401. A subscription to the stock of a corporation about 
to be formed, is to be held for the benefit of the corporation. 
when it is formed, and may be enforced by it. 

natemedies for, SEC. 402. When a corporation is authorized by its charter. 

subscription. or by the terms of subscription, to forfeit stock for non-pay- 
ment, it may either forfeit the stock, or recover tlic amount of 
the subscription, but cannot do both. 

Ineneof stock Ske, 403. Stock is issued by placing it in the name of the 
stockholder upon the books of the corporation; unless the 
issue of a certificate is required by the charter or by-laws. in 
which case the stuck is issued by the execution and delivery 
of the certificate. 

scone Sec. 404. A certificate of stock may be transferred like any 
other personal property; and a transfer on the books of the 
corporation is not necessary between the parties to the trans- 
fer; but a certificate is not a negotiable instrument, and a 
transfer does not confer greater rights against the corporation 
than the former holder of the stock possessed. 

oer issue of Sec. 405. A corporation whose capital is limited by it 
charter, either in amount or in number of shares, cannot issue 
valid certificates in excess of the limit thus prescribed. 

Parchaee of Sec. 406. Unless otherwise provided, a corporation may 


atock by the 
corporation. Purchase, hold and transfer shares of its own stock. 


Dividend. Sec. 407. A dividend belofgs to the person in whose name 
the stock stands upon the books of the corporation on the 
day when it becomes payable. 


Section 403, 
4109, 
411. 
412. 
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ARTICLE III. 


CORPORATE POWERS, 


General powers. 

410. By-laws and other powers. 
Mode of acting. 

Meetings and agencics. 


413. Meetings of public corporations. 
414. Mode of exercising power. 


415. 


416. 


417. 
418. 
419. 
420. 
RI. 
422. 


423. 


Genenal restriction. 

Exercise of banking powers prohibited. 
Liability of stockholders. 

Quorum. 

Powers of foreign corporations. 

Their Jiabilities, 

Power of colleges, &c., to take property. 
Power of cities, &c., to take property. 
Power of school officers to take property. 


Sec. 408. Every corporation, by virtue of its existence as wa" 
such, has the following powers, unless otherwise specially 


provided: 


_l. To have succession by its corporate name, for the period 
limited by its charter; and when no period is limited, perpet- 
ually: subject to the power of the legislature as hereinbefore 


declared; 


2. To maintain and defend judicial proceedings ; 
3. To make and use a common seal, and alter the same at 


pleasure; 


4. To hold, purchase and transfer such real and personal 
property as the purposes of the corporation require, not ex- 
eding the amount limited by its charter; 

5. To appoint and remove such subordinate officers and 
agents, as the business of the corporation requires, and to 
allow them a suitable compensation; 

6. To make by-laws, not inconsistent with the law of the 
land, for the management of its property, the regulation of 
its affairs, and transfer of its stock; 

7. To admit and remove members; and, 
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8. To enter into any obligation essential to the transaction | 
of its ordinary affairs. 
panaan Sec. 409. The by-laws of a corporation are the regulatiors 
subordinate to the charter, prescribed for the government of 
its officers. ‘They must be made by the corporators in general 
meeting, unless the charter prescribes another body or a dit- 
ferent mode. 


mame: Sec. 410. The powers and duties of corporation, the time. 
place and manner of exercising the corporate powers. the 
means by which members may become members or lose mem- 
bership, the kind and number of officers, and the manner of 
their appointment or removal, are prescribed by this Code, or: 
by the statutes relating to the corporations respectively. or 
the by-laws made in pursuance of law. 


Mode ofacting, Sec. 411. A corporation may act: 
1. By writing, under the corporate seal; 
2. By writing, signed by an authorized agent; 
3. By resolution of the corporators, directors, or other 
managing body; or, 
4. By an authorized agent. 
ee Sec. 412. Unless otherwise expressly authorized by its chav- 
ter, the meetings of the corporators, directors or other ma | 
aging body of a corporation, must be held within the juris 
diction of the state or territory by whose authority the 
corporation was created. Itmay, however, also have agencie 
elsewhere. 


public expora. SEC. 413. The mectings of a public corporation, or of its 


nons: officers, must be held within the limits of its own jurisdiction. 
Mode of exer- Spc. 414. Where the law expressly confers power upon a 


cising powcr. 


corporation to do an act in a certain mode, its power is con- 
fined to the mode prescribed. 


generale: Sec. 415. Besides the powers and duties specified in this 
chapter, and such others as are expressly conferred by stat- 
ute, or may be necessary to the exercise of the powers so con 
ferred, a corporation has no other power. 


re ; ; E S et j 
hank po of Sec. 416. No corporation, unless it is expressly incorpori 
ersprohibited. ted for banking purposes, possesses the power of discounting 

bills, notes, or ofher evidences of debt, of receiving deposits. 


of buying gold and silver bullion or foreign coins, of buying 
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and selling bills of excliange, or of issuing bills, notes, or 
other evidences of debt, upon loan or for circulation as money. 

Sec. 417. When the whole capital of a corporation is not ,,Uiabllity of 
paid in, and the capital paid is insufficient to satisfy the 
claims of its creditors, each stockholder is bound to pay, on 
each share held by him, the sum necessary to complete the 
amount of such share as fixed by the charter, or such propor- 
tion of that sum as is required to satisfy the debts of the cor- 
poration. 

Sec. 418. When the corporate powers of a corporation are Quorum. 
directed by its charter to be exercised by any particular body, 
or number of persons, a majority of such body, or persons, if 
not otherwise provided by its charter, is a sufficient number 
to form a board for the transaction of business. Such board 
must be convened in the mode prescribed by the charter or 
by-laws, or by notice to all the members thereof within the 
territory; and every decision of a majority of the persons 
thus duly assembled as a board, is as valid as if made by all. 


Sec. 419. A foreign corporation can perform no act in this „Aare 
Territory, which is forbidden by the laws or is contrary to the atone. 


policy of the Territory. 


Sec. 420. Every act of a foreign corporation done in this „Their navn- 
Territory is subject to its laws, and the corporation itself may 


he sued in the manner prescribed by the Code of Civil Pro- 
cedure. 


Sec. 421. Any corporation, being a college or other literary dirt We. 
institution of this Territory, may take and hold property, propery. 
both real and personal, subject to such conditions and visita- 
tions as may be prescribed by the donor, and agreed to by 
the corporation, in trust for any of the following purposes: 

1. To establish and maintain an observatory; 

2. To found and maintain professorships and scholarships: 

3. To provide and keep in repair a place for the burial of 
the dead; or, 

4. For any other specific purpose comprehended in the gen- 
tral objects authorized by its charter. 


SEc. 422. The corporation of any city or village of this Ter- „Power of 
titory may take and hold property, both real and personal, Prrerty: 
subject to such conditions as may be prescribed by the donor, 


and agreed to by the corporation, in trust for any purpose of 
11 
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education, or for the diffusion of knowledge, or for the relief 
of distress, or for fire-engine houses, reservoirs, or public 
docks, or for parks, gardens, or other grounds for health and 
recreation, or for ornament or military exercise and parade. 
within or near such incorporated city or village. 

school oticers SEC. 423. The school commissioners of any town, and the 

totakeProver!Y trustees of any school district, may take and hold property, 
both real and personal, in trust for the benefit of the schools 
of the town or district, and for such purposes are to be deem- 
ed corporations. 


ARTICLE IV. 


DISSOLUTION OF CORPORATIORES. 


SEcTIOoN 424. How dissolved. 
425. Forfeiture for non-user. 
426. Trustecs in case of dissolution. 
427. Their powers. 
428. Revival. 
How dissolved SEC. 424. A corporation is dissolved: 
1. By the expiration of the time limited by its charter; or, 
2. By @ judgment of dissolution, in the manner provided 
by the Code of Civil Procedure, or by statute. 


Forfelture for Sec. 425. If any corporation hereafter created is not organ- 
non-user. š x . . : e 
ized and engaged in the transaction of business within one 
year from the date of its incorporation, its dissolution may 
be adjudged, unless a different time within which its business 
must be commenced, is fixed by law. 


Trusteesin SEC. 426. Upon the dissolution of any corporation, unless 

case of dissolu- 

uon. other persons are appointed by the legislature, or by some 
court of competent authority, its directors, trustees or mana- 
gers, at the time of its dissolution, become the trustees of the 
creditors and stockholders of the corporation dissolved, and 
have power to settle its affairs, collect and pay debts, and di- 
vide among the stockholders the property that remains after 
the payment of debts and necessary expenses; and for this 
purpose may maintain or defend any judicial proceeding. 
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Sec. 427. The trustees mentioned in the last section are Their Power. 
jointly and severally responsible to the creditors and stock- 
holders of the corporation, to the extent of its property in 
their hands. 
Sec. 428. A corporation once dissolved can be revived only Revival. 
by the same power by which it conld be created. 


CHAPTER IV. 


PRODUCTS OF THE MIND. 


Sectios 429. How far the subject of ownership. 
430. Joint authorship. 
431. Transfer. 
432. Effect of publication. 
433. Subsequent inventor, author, &c. 
434. Private writings. 

Sec. 429. The author of any product of the mind, whether eae far the 
itis an invention, or a composition in letters or art, or a de- ownership. 
sign, with or without delineation, or other graphical repre- 
sentation, has an exclusive ownership therein, and in the 
representation or expression thereof, which continues so long 
as the product, and the representations or expressions thereof 
made by him, remain in his possession. 

Sec. 430. Unless otherwise agreed, a product of the mind, al 
in the production of which several persons are jointly con- 
cerned. is owned by them as follows: 

1. If the product is single, in equal proportions; or, 

2. If itis not single, in proportion to the contribution of 
each. 

Sec. 431. The owner of any product of the mind, or of any Transfer. 
representation or expression thereof, may transfer his prop- 
erty in the same. 

Sec. 432. If the owner of a product of the mind intention- Efect of 
ally makes it public, a copy or reproduction may be made eee 
public by any person, without responsibility to the owner, 80 
far as the law of this Territory is concerned. 
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Sec. 433. If the owner of a product of the mind does not 
make it public, any other person subsequently and originally 
producing the same thing, has the same right therein as the | 
prior author, which is exclusive to the same extent, against 
all persons except the prior author, or those claiming under 
him. 

Src. 434. Letters, and other private communications in 
writing, belong to the person to whom they are addressed and 
delivered; but they cannot be published against the will of 
the writer, except by authority of law. 


CHAPTER V. 


OTHER KINDS OF PERSONAL PROPERTY. 


SrcTion 435. Trade marks and signs. 
436, 437. Good will of business. 
438. Title deeds. 

Sec. 435. One who produces or deals in a particular thing. 
or conducts a particular business, may appropriate to his ex- 
clusive use, as a trade-mark, any form, symbol or name. 
which has not been so appropriated by another, to designate 
the origin or ownership thereof; but he cannot exclusively 
appropriate any designation or part of a designation, which 
relates only to the name, quality or description of the thing 
or business. 

Src. 436. The good will of a business is the expectation of 
continued public patronage, but it does not include a right to 
use the name of any person from whom it was acquired. 

SEc. 437. The good will of a business is property, transfer- 
able like any other. 

Src. 438. Instruments essential to the title of real property. 
and which are not kept in a public office as a record pursuant 
to law, belong to the person in whom, for the time being, such 
title may be vested, and pass with the title. 
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PART Iv. 


ACQUISITION OF PROPERTY. 


TitLz I. Modes in which property may be acquired. 


II. Occupancy. 
TIT. Accession. 
IV. Transfer. 
vV. Will. 

VI. Succession. 


TITLE I. 
MODES IN WHICH PROPERTY MAY BE ACQUIRED. 


Sec. 439. Property is acquired by: 
1. Occupancy ; 

2. Accession; 

3. Transfer ; 

4. Will; or, 

5. Succession. 


‘TITLE II. 


OCCUPANCY. 


Sectiox 440. Simple occupancy. 
441. Prescription. 


Sec. 440. Occupancy for any period confers a title sufficient, Simple occu 
against all except the Territory and those who have title by 
Prescription, accession, transfer, will or succession. 

Sec. 441. Occupancy for the period prescribed by the Code Prescription. 
of Civil Procedure, or any law of this Territory as sufficient 
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to bar an action for the recovery of the property, confers a 
title thereto, denominated a title by prescription, which is 
sufficient against all. 


TITLE III. 


ACCESSION. 


Cuaprer I. To real property. 
II. To personal property. 


CHAPTER I. 


ACCESSION TO REAL PROPERTY. 


Section 442. Fixtures, 
443. Alluvion. 
444, Sudden removal of bank. 
445. Islands, in navigable streams. 
446. In unnavigable streams. 
447, Islands formed by division of stream. 
448. Abandoned bed of stream. 


Fixtures. 


Sec. 442. When a person affixes his property to the land of 

another, without an agreement permitting him to remove it. 
the thing affixed belongs to the owner of the land, unless he 
chooses to require the former to remove it. 
Allavion. Src. 443. Where, from natural causes, land forms by im- 
perceptible degrees upon the bank of a river or stream, navi- 
gable or not navigable, either by accumulation of material, or 
by the recession of the stream, such land belongs to the owner 
of the bank, subject to any existing right of way over the 
bank. 


Sudden re- Sec. 444. If a river or stream, navigable or not navigable. 

moval of bank. : s K -jè 
carries away, by sudden violence, a considerable and distin- 
guishable part of a bank, and bears it to the opposite bank. 
or to another part of the same bank, the owner of the part 
carried away may reclaim it, within a year after the owner of 


the land to which it has been united takes possession thereof. 
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Sec. 445. Islands, and accumulations of land, formed in the naiands In 
beds of streams which are navigable, belong to the Territory, “*"" 


if there is no title or prescription to the contrary. 
Sec. 446. An island, or an accumulation of land, formed in seande in 


streame not 
a stream which is not navigable, belongs to the owner of the" 
shore on that side where the island or accumulationis formed, 
or, if not formed on one side only, to the owners of the shore 
on the two sides, divided by animaginary line drawn through 
the middle of the river. 


Sec. 447. If a stream, navigable or not navigable, in form- tenis for 
ing itself a new arm, divides itself and surrounds land belong- * stream. 
ing to the owner of the shore, and thereby forms an island, 


the island belongs to such owner. 


Sec. 448. If a stream, navigable or not navigable, forms a Abandoned 
new course, abandoning its ancient bed, the owners of the land 
newly occapied take, by way of idemnity, the ancient bed 
abandoned, each in proportion to the land of which he has 
been deprived. 


CHAPTER II. 


ACCESSION TO PERSONAL PROPERTY. 


Senos 449. Accession by uniting several things. 
450, 451. Principal part, what. ; 
452. Uniting materials and workmanship. 
453. Inseparable materials. 
454. Materials of several owners. 
455. Willful trespassers. 
456. Owner may elect between the thing and its value. 
457. Wrongdoer liable in damages. 


Sec. 449. When things belonging to different owners have Accession by 
been united so as to form a single thing, and cannot be tihn? weveral 
separated without injury, the whole belongs to the owner of 
the thing which forms the principal part, who must, however, 
reimburse the value of the residue to the other owner, or sur- 
tender the whole to him. 


88 


Principal 
part, what. 


Same. 


Uniting mate- 
riala an 
- workmanship. 


Ingeparabdle 
materials. 


Materlals of 
several owners. 


Willful 
trespassers. 


CIVIL CODE. 


Src. 450. That part is to be deemed the principal, to which 
the other has been united only for the use, ornament or com- 
pletion of the former, unless the latter is the more valuable, 
and has been united without the knowledge of its owner, who 
may, in the latter case, require it to be separated and returned 
to him, although some injury should result to the thing to 
which it has been united. 


Sec. 451. If neither part can be considered the principal, 
within the rule prescribed by the last section, the more valua- 
ble, or, if the values are ‘nearly equal, the more cunsiderable 
in bulk, is to be deemed the principal part. 


Src. 452. If one makes a thing from materials belonging 
to another, the latter may claim the thing on reimbursing the 
value of the workmanship, unless the value of the workman- 
ship exceeds the value of the materials, in which case the 
thing belongs to the maker, on reimbursing the value of the 
materials. 


Src. 453. Where one has made use of materials which in 
part belong to him and in part to another, in order to form a 
thing of a new description, without having destroyed any of 
the materials, but in such a way that they cannot be separated 
without inconvenience, the thing formed is common to both 
proprictors; in proportion, as respects the one, of the materi- 
als belonging to him, and as respects.the other, of fhe materi- 
als belonging to him and the price of his workmanship. 


Src. 454. When a thing has been formed by the admixture 
of several materials of different owners, and neither can be 
considered the principal substance, an owner, without whose 
consent the admixture was made, may require a separation, 
if the materials can be separated without inconvenience. If 
they cannot be thus separated, the owners acquire the thing 
in common, in proportion to the quantity, quality, and value 
of their materials; but if the materials of one were far supe | 
rior to those of the others, both in quantity and value, he may 
claim the thing on reimbursing to the others the value of their 
materials. 


Src. 455. The foregoing sections of this article are not ap- 
plicable to cases in which one willfully uses the materials of 
another without his consent; but, in such cases, the product- 
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belongs to the owner of the material, if its identity can be 
traced. 

Sec. 456. In all cases where one, whose material has been Re oda MAT 
used without his knowledge, in order to form a product of a tho. {aig aad 
different description, can claim an interest in such product, he 
has an option to demand either restitution of his material, in 
kind. in the same quantity, weight, measure, and quality, or 
the valne thereof; or where he is entitled to the product, the 
value thereof in place of the product. 

Sec. 457. One who wrongfully employs materials belonging ,, Wronstosr i 
to another, is liable to him in damages, as well as under the **- 
foregoing provisions of this chapter. 


TITLE IV. 


TRANSFER. 


Cuacrer I. Transfer in gencral. 
II. Transfer of real property. 
III. Transfer of personal property. 
IV. Recording transfers. 
V. Unlawful transfers. 


CHAPTER I. 
TRANSFER IN GENERAL. 


ARTICLE J. Definition of transfer. 
II. What may be transferred. 
IJ. Mode of transfer. 
1V. Interpretation of grants. 
V. Effect of transfer. 
12 
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ARTICLE J. 


DEFINITION OF TRANSFER. 


Secrion 458. Transfer, what. 
459. Transfer a contract. 


praueter: Sec. 458. Transfer is an act of the parties, or of the law. 
by which the title to property is conveyed from one living per- 
son to another. 
jTraneferacon- Suc. 459. A voluntary transfer is an executed contract, sub 
ject to all rules of law concerning contracts in general; except 
that a consideration is not necessary to its validity. 


w 


ARTICLE II. 


WHAT MAY BE TRANSFERRED. 


Section 460. What may be transferred. 
461. Possibility. 
2. Right of entry. 


What may ve Sec. 460. Property of any kind may be transferred, except 
transferred. 7 a . . 
as otherwise provided by this article. 
Possibility. = Src. 461. A mere possibility, not coupled with an interest. 
cannot be transferred. 
Hightofentrs. SEC. 462. A mere right of re-entry, or of repossession fo) 
breach of a condition subsequent, cannot be transferred te 
any one except the owner of the property affected thereby. 
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ARTICLE Ill. 


MODE OF TRANSFER. 


Section 463. When oral. 
464. Grant, what. 
465. Delivery necessary. 
468. Date. 
467. Delivery to grantee is necessarily absolute. 
468. Delivery in escrow. 
469. Surrendering or canceling grant: 
410. Constructive delivery. 
401. When voluntary settlement takes effect. 


Sec. 463. A transfer may be made without writing, in Whenoral. 
avery case in which a writing is not expressly required by 
statute. 

Sec. 464. A transfer in writing is called a grant. Grant, what. 


Sec. 465. A grant takes effect, so as to vest the interest in- | Delivery ne 
tended to be transferred, only upon its delivery by the gran- 
tor. 


Sec. 466. A grant duly executed is presumed to have been Pete. 
‘lelivered at its date. 


Sec. 467. A grant cannot be delivered to the grantee condi- Delivery to 
tionally. Delivery to him or to his agent as such is necessa- Eenearly abso. 
rily absolute, and the instrument takes effect thereupon, dis- ` 
charged of any condition on which the delivery was made. 

Sec. 468. A grant may be deposited by the grantor with a | Delivery in 
third person, to be delivered on performance of a condition, ` 
and, on delivery by the depositary, it will take effect. 


Sec. 469. Re-delivering a grant of real property to the gran- , Surrendering 


or cancelling 
tor, or concealing it, does not operate to transfer the title. grant, 


SEC. 470. Though a grant be not actually delivered into the , Constmetive 
possession of the grantee, it is yet to be deemed constructively ~ 
delivered in the following cases: 

1. Where the instrument is, by the agreement of the parties 
at the time of execution, understood to be delivered, and under 
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such circumstances that the grantee is entitled to im mediate 
delivery; or, 

2. Where it is delivered to a stranger for the benefit of the 
grantee, and his assent is shown or may be presumed. 


Whi lun- 1 gi y j 
any a SEc. 471, A grant made as a mere gratuity takes effect upon 
lakes efect. jts execution, even though the grantor retains its possession. 


unless a contrary intention appears. 


ARTICLE 1V. 


INTERPRETATION OF GRANTS. 


Srction 472. Grants, how interpreted. 
473. Limitations, how controlled. 
474. Recitals, when resorted to. 
475. Interpretation against grantor. 
476. Irreconcilable provisions. 
477. Meaning of “ heirs" and “issues” in certain remainders. 
478. Words of inheritance, unnecessary. 


Gtants how 


interpreted: Sec. 472. Grants are to be interpreted in like manner with 
contracts in general, except so far as is otherwise provided by 


this article. 


naimpations, SEC. 473. A clear and distinct limitation in a grant is not 


controlled by other words less clear and distinct. 
Recitals, when = SEC. 474. If the operative words of a grant are doubtfal. 
recourse may be had to its recitals to assist the construction. 


Interpretation SEC. 475. A grant is to be interpreted in favor of the gran- 

sl aad tee, except that a reservation in any grant, and every grant by 
a public officer or body, as such, to a private party, is to be 
interpreted in favor of the grantor. 

v Jereconeilatio Sec. 476. If several parts of a grant are absolutely irrecon- 
cilable, the former part prevails. 


Meaning of Sko. 477. Where a future interest is limited by a grant to 

“heirs and “is K A a 

sue” in certain take effect on the death of any person without heirs, or heirs 
of his body, or without issue, or in equivalent words; such 
words must be taken to mean successors or issne living at the 


death of the person named as ancestor. 
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Src. 478. Words of inheritance or succession are not requi- reao Une 


site to transfer a fee in real property. penne 


ARTICLE Y. 


EFFECT OF TRANSFER. 


Section 479. What title passes. 
430. What interest affected. 
481. Incidents. 


432. Grant mty inure to benciit of stranger. 


Src. 479. A transfer vests in the transferee all the actual What title pan- 
title to the things transferred which the transferrer then has, 
unless a different intention is expressed or is necessarily im- 
plied, and no more, except in the cases specified in sections 
40. 499, 1745 and 1773. 
Sec. 40. A transfer cannot affect any interest of the trans- What intereste 
ferrer, which he does not: own when it is made; but, if it is 
made with a covenant, neither the transferrer nor any person 
claiming under him can be permitted to take in contravention 
of the covenant. 


Sec. 481. The transfer of a thing transfers also all its inci- Incidents. 
dents unless expressly excepted; but the transfer of an inci- 
dent to a thing does not transfer the thing itself. 


Sec. 482. A present interest, and the benefit of a condition (77m) it, 


re to benefit of 


or covenant respecting property, may be taken by any natural "rse" 
person under a grant, although not named a party thereto. 


CHAPTER II. 


TRANSFER OF REAL PROPERTY. 


ARTICLE I. Mode of transfer. 
TJ. Effect of transfer. 
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ARTICLE I. 


MODE OF TRANSFER. 


SECTIOUN 483. Requisites to convey certain estates. 

484. Grants in fee or of freeholds, how executed ; when to take effect. 
485. Form of grant. 

486. Grant by married woman must be acknowledged. 

487. Livery of seizin. 

Src. 483. An estate in real property, other than an estate at 
will or for a term not exceeding one year, can be transferred 
only by operation of law, or by an instrument in writing. 
subscribed by the party disposing of the same, or by his 
agent, thereunto authorized by writing. 

Sec. 484. A grant of an estate in real property, other than 
an estate for years or at will, must be sealed by the grantor 
or his agent: and if not duly acknowledged, previous to its 
delivery, according to the provisions of chapter IV of this 
‘Title, its subscription and seal must be attested by at least 
one witness; or if not so attested, it has no effect as against 
a subsequent purchaser or incumbrancer, or those claiming 
under him, until so acknowledged. 

Sec. 485. A grant of an estate in real property may be 
made, in substance, as follows: 

“This grant, made the...... day Of. i000 sees in the year 
ee , between A. B., of.............., of the first part. 
and C. D., of............ , of the second part, witnesseth: 

“ That the party of the first part hereby grants to the party 
of the second part, in consideration of.............. dollars. 
now received, all the real property situated in.......... , and 
bounded............ 

“ Witness the hand and seal of the party of the first part. 

“A. B. [SEAL] 

Sec. 486. No estate in the real property of a married 
woman passes by any grant purporting to be executed or 
acknowledged by. her within this Terfitory, unless the grant 
is acknowledged by her in the manner prescribed by sec- 
tion 521. 
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Sec. 487. The mode formerly in use, of conveying lands by “vers ot Seiziv 
foffment, with livery of seizin, is abolished. 


ARTICLE II. 


EFFECT OF TRANSFER. 


Section 488. What casements pass with property. 
489. No implied covenants in grants. 
490. How far conclusive on purchasers 
491. Grants by owners for life or for years. 
492. Title to highway. 
493. Attornment by tenant unnccessary. 
494. Lineal and collatteral warranties. 


Sec. 488, A transfer of real property passes all casements ,, What cow 
attached thereto, and creates in favor thereof an easement to Property. 
use other real property of the person whose estate is transfer- 
red, in the same manner and to the same extent, as such prop- 
erty was obviously and permanently used by the person whose 
estate is transferred, for the benefit thereof, at the time when 


the transfer was agreed upon or completed. 


Sec. 489. No covenant is implied in any grant of an estate ,Xoimplled 
in real property, whether it contains special covenants or not, £" 
except as provided by the Title on Hiring. 

Sec. 490. Every grant of an estate ia real property is con- How far com 
dwive against the grantor and every one subsequently claim- chasers, i 
ing under him, except a purchaser or incumbrancer who, in 
good faith, and for a valuable consideration, acquires a supe- 


rior title or lien by an instrument that is first duly recorded. 
Sec. 491. A grant, made by the owner of an estate for life or, Conveyances 


years, puporting to transfer a greater estate than he could law- life or for Sears, 
fully transfer, does not work a forfeiture of his estate, but pass- 
e8 to the grantee all the estate which the grantor could law- 


fally transfer. 


Src. 492. A transfer of land, boanded by a highway, PASSES | Title to high- 
the title of the person whose estate is transferred to the soil ” 
of the highway in front thereof. 


Sec. 493. When real property is occupied by a tenant, a Attornment by 


tenant, when 


grant of any estate therein, by his landlord, is valid without anneccssary. 
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eae fan attornment of the tenant to the grantee; but the pay ment of 
rent to such grantor, by his tenant, before notice of the grant. 
is binding upon the grantee; and the tenant is not liable to the 
grantee for any breach of the condition of the lease, until he 
has had notice of the grant. l 


coyineatand SEC. 494. Lineal and collateral warranties, with all their in- 
rantjies. cidents, and all the incidents of feudal tenures, not expressly 


retained by this Code, are abolished. The liability of those 
who acquire the real property of a decedent, by will or suec- 
cession, is regulated by the Code of Civil Procedure, or by 
statute. 


CHAPTER III. 


TRANSFERS OF PERSONAL PRORERTY. 


Antic.e I, Mode of transfer. 
IJ. What operates as a transfer. 
III. Gifts. 


ARTICLE I. 
MODE OF TRANSFER. 


Section 495. When must be in writing. 
496. Transfer by sale, &c. 


Whe mast be SEC. 495. An interest in a ship, or in an existing trust, can 
° be transferred only by operation of Jaw, or by awritten instru- 
ment, subscribed by the person making the transfer, or by his 
agent. 
imne by SEC. 496. The mode of transferring other personal property 
by sale, is regulated by the Title on that snbject in the Third 
Division of this Code. 
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ARTICLE 1]. 


WHAT OPERATES AS A TRANSFER. 


Sxctiox 497. Transfer of title under sale. 

498. Transfer of title under executory agreement for sale. 

499. When buyer acquires better title than seller has. 
Sec. 497. The title to personal property, sold or exchanged, genter of 
passes to the buyer whenever the parties agree upon a present 
transfer, and the thing itself is identified, whether it is sepa- 
rated from other things or not. 


Sec. 498. Title is transferred by an executory agreement for ,,Trancfer of 


tle under exc- 
the sale or exchange of personal property, orly when the cur, tae 
buyer has accepted the thing, or when the seller has comple- 
ted it, prepared it for delivery, and offered it to the buyer, with 
intent to transfer the title thereto, in the manner prescribed by 


the chapter upon Offer of Performance. 


Sec. 499. Where the possession of personal property, togeth- parie? Payer 


er with a power to dispose thereof, is transferred by its owner pity tn seller 
toanother person, an executed sale by the latter, while in 
possession, to a buyer in good faith and in the ordinary course 
of business, for value, transfers to such buyer the title of the 
former owner, though he may be entitle to rescind, and does 


rescind the transfer made by him. 


ARTICLE III. 


GIFTS. 


Rictios 500. Gifts defined. 
501. Gift, how made. 
502. Gift not revocable. 
503. Gift in view of death, what. 
504 When gift presumcd to be in vicw of death. 
13 
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605. Revocation of gift in view of death. 
506. Effect of will upon gift. 
607. When treated as legacy. 


Gifts defned. SEC. 500. A gift is a transfer of personal property, made 
voluntarily and without consideration. 
noe Src. 501. A verbal gift is not valid, unless the means of ob- 
taining possession and control of the thing are given, nor, if 
it is capable of delivery, unless there is an actual or symboli- 
cal delivery of the thing to the donee. 
gli notre: ‘SEC. 502. A gift, other than a giftin view of death, cannot 
be revoked by the giver. 
of te wir Seo. 503. A gift in view of death is one which is made in 
contemplation, fear, or peril of death, and with intent that it 
shall take effect only in case of the death of the giver. 
Whengin e Sec. 504. A gift made during the last illness of the giver, or 
u view ofdeath under circumstances which would naturally impress him with 
an expectation of speedy death, is presumed to be a gift in 
view of death. 
Revocationof SEC. 505. A gift in view of death may be revoked by the giv- 


gift in view of z y 5 # 

death. er at any time, and is revoked by his recovery from the illness, 
or escape from the peril, under the presence of which it was 
made, or by the occurrence of any event which would operate 


as a revocation of a will made at the same time. 

Eee al Sec. 506. A gift in view of death is not affected by a pre 
vious will; nor by a subsequent will, unless it expresses an 
intention to revoke the gift. 

When treated SEC. 607. A gift in view of death must be treated as a legacy, 
male so far as relates onl y to the creditors of the giver. 


CHAPTER IV. 
RECORDING TRANSFERS. 


ArticLe I, What may be recorded. 
II. Mode of recording. 
UI. Proof and acknowledgment of instruments. 
IV. Effect of recording or of the want thereof. 
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ARTICLE I. 


WHAT MAY BE RECORDED. 


Section 508. Instruments affecting real property. 
509. Instruments must be acknowledged. 
510. When deed to be recorded. 
511. Transfers of personal property, &c. 


Src. 508. Any instrument or judgment, affecting the title to suite rea” 


real property, may be recorded under this chapter. ie a 
Sec. 50). Before an instrument may be recorded, its execu- , Instr uments 


tion mast be acknowledged by the person executing it, or 2ewledged. 
proved by a subscribing witness, and the acknowledgment or 
proof certified in the manner prescribed by article HI of this 
chapter. 
Sec. 510. An instrument, proved and certified pursuant to paten deed to 
sections 624 and 525, may be recorded in the proper office, if” 
the original is at the same time deposited therein to remain for 
public inspection, but not otherwise. 
Sec. 511. Transfers of property in trust for the benefit of Transfers of 


creditors, and transfers of or liens on property, by way of petty, ker 
mortgage, are required to be recorded in the cases specified in 
the Title on special relations of Debtor and Creditor, and the 


chapter on Mortgages, respectively. 


ARTICLE II. 


MODE OF RECORDING. 


Szcriox 512. In what office. 
513. Books of record. 
514. Duties of register, &c. 
515. Transfers of vessels. 
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Sec. 512. Instruments recorded under this chapter, must be 
recorded with the registers of deeds of the county in which the 
real property affected thereby is situated. 

Sec. 513. Grants, absolute in terms, and not intended as 
mortgages, or as securities in the nature of mortgages, are to 
be recorded in one set of books, and mortgages and securities 
in another. 


Sec. 514. The duties of register of deeds, in respect to re- 
cording instruments, are prescribed by statute. 


Src. 515. The mode of recording transfers of vessels, regis- 
tered under the laws of the United States, is regulated by acts 
of Congress. 


ARTICLE III. 


PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS. 


Section 516, 517. By whom acknowledgments may be taken in this Territory. 
518. By whom taken, without the Territory. 
519. By whom taken, witout the United States. 
520. Requisites for acknowledgments. 
521. Requisites for acknowledgments when made by married women. 
` 522. Id. 
523. Proof by subscribing witnesses. 
524. Proof of deed when witnesses are dead. 
625. What proof to be made and certified. 
526. Certificate of acknowledgment. 
527, 528, 529. Certificate of officers, authority. 


Sec. 516. The proof or acknowledgment of an instrument 
may be made at any placc within this Territory, before a 
judge of the district court, or of the supreme court. 

Sec. 517. The proof or acknowledgment of an instrument 
may be made inthis Territory, within the city or county for 
which the officer was appointed, before: 

1. A judge of a court of record; 

2. A mayor or recorder of a city; 

3. A justice of the peace; 

4. A commissioner of deeds; 
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5. A notary public; or, 

6. A probate judge. 

Sec. 518. The proof or acknowledgment of an inefrwment JF Minn 
may be made without the Territory, but within the-United 'e territory. 
States. and within the jurisdiction of the officer,. befere: 

1. A judge of the supreme court, or of a distzief*court, of the 
United States; ai 

2. A judge of the supreme, superior oY eirciit court, of any 
State or Territory; N i 

3. The mayor of any city;  . 

4. Any other officer of the Siite or Territory where the 
acknowledgment is made, authorized by its laws to take the 
proof or acknowledgment! ‘a; 

5. A commissioner appointed for the purpose by the govern- , BY whom ta- 
ment of this Territory, pursuant to special statutes of this the United 
Territory. 

Sec. 519. The proof or acknowledgment of an instrument 
may be made without the United States, before: 


1, A minister plenipotentiary, or minister extraordinary, or 
tharge Caffaires, of the United States, resident and accredited 
in thecountry where the proof or acknowledgment is made; 

2. A consul of the United States resident in that country; 

3. A judge of the highst court of any of the British Amer- 
ican provinces, acting in his own jurisdiction; or, 

4. The mayor or chief magistrate of any city in the British 
islands, acting in his own jurisdiction. 

Sec. 520. The acknowledgment of an instrument cannot be aeantyiten for 
taken unless the officer taking it knows, or has satisfactory ments. 
evidence, that the person making such acknowledgment is the 
individual who is described in and who executed the instru- 
ment. 


Sec. 521. The acknowledgment of a married woman to an  acknowledg- 
instrument, purporting to be executed by her, cannot be taken jed wonen 
within this Territory, unless she acknowledges to the officer, 
on a private examination, apart from her husband, that she 
executed such instrument freely, and without any compulsion 


or fear of her husband. 
Sec. 522. A conveyance by a married woman has the same same. 


effect as if she were unmarried, and may be acknowledged in 
the same manner, except as mentioned in the last section. 
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ror, by enb- Sec. 523. The proof of the execution of an instrument must 
ness. be made by a subscribing witness thereto, who must state his 
own:place of residence, and that he knew the person who is 
described j jn and who executed the instrument; and such proof 
must not betgken, unless the officer is personally acquainted 
with such’ šubssribing witness, or has satisfactory evidence 


that he is the’ subsqr ibing witness to the instrument. 


niroot et teed.” Sec. 524. When all'the witnesses to an instrument which 

are loud; might be recorded “Bre” ‘dead, it may be proved before any 
officer mentioned in seitiDins, 517, 518 or 519, other than com- 
missioners of deeds, justicés ef, the peace, notaries public and 
probate judge. 


bohat proofto Sec. 525. The proof of the exetution of an instrument, in 
certified. the case mentioned in the last section, must be made by satis- 
factory evidence of the death of all the witnesses thereto, and 
of the handwriting of such witneses, or of one of them, and 
of the grantor; all which evidence must be set forth by the 


officer taking the same, in his certificate of the proof. 


kauce of Sec. 626. An officer taking the acknowledgment or proof of 
mont; any instrument must indorse upon the instrument a certificate 
thereof, signed by himself personally, setting forth all the mat- 
ters required by law to be done or known by him, or proved 
before him, on the proceeding, together with the names of all 
the witnesses examined before him, their places of residence 


respectively, and the substance of their evidence. 
certificate of Sec. 527. A certificate of proof or acknowledgment before 


meee any Officer in this Territory other than a judge of a court of 
record, when used in any county other than that in which he 
resides, must be accompanied by a certificate, under the hand 
and seal of the register of deeds of the county in which the 
officer resides, setting forth that such officer, at the time of 
taking such proof or acknowledgment, was duly authorized to 
take the same, and that the clerk is acquainted with his hand- 
writing and believes that the signature to the original certifi- 
cate is genuine. 
Same. Src. 528. When an instrument is proved or acknowledged 
before one of the officers mentioned in subdivision 4 of section 
518, the certificate of such officer must be accompanied by a 
certificate under the name and official seal of the clerk, regis- 
ter, recorder or prothonotary, of the county in which such 
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officer resides, or of the county or district court or court of 
common pleas thereof, specifying that such officer was, at the 
time of taking the proof or acknowledgment, duly authorized 
to take the same, and that such clerk, register, recorder or 
prothonotary, is acquainted with the handwriting of the 
officer, and believes his signature to be genuine. 


Sec. 529. When an instrument is proved or acknowledged same. 
before one of the commissioners mentioned in subdivision 5 of 
section 618, the certificate of such commissioner must be ac- 
companied by the certificate of the secretary of this Territory, 
attesting the existence of the officer, and the genuineness of 
his signature; and such commissioner can only act within the 
tity or county in which he resided at the time of his appoint- 
ment. 


ARTICLE IV. 


EFFECT OF RECORDING, OR THE WANT THEREOF. 


Section 530. Conveyances to be recorded. 
531. Conveyance, what. 
532. Letter recorded, how revoked. 
533. Effect of recording and deposit. 
534. Certain leases not affected. 


Sec. 530. Every conveyance of real property, other than a conveyances 
lease for a term not exceeding three years, is void as against > recorded. 
any subsequent purchaser or incumbrancer (including an as- 
signee of a mortgage, lease, or other conditional estate) of the 
same property, or any part thereof, in good faith and fora 
valuable consideration, whose conveyance is first duly re- 
corded, 

Sec. 631. The term “conveyance,” as used in the last sec- conveyance, 
tion, embraces every instrument in writing by which any estate “»* 
or interest in real property is created, aliened, mortgaged or 
incumbered, or by which the title to any real property may be 
affected; except wills, executory contracts for the sale or pur- 
chase of real property, and powers of attorney. 
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od ter Sou Sec. 632. No instrument containing a power to convey real 
property, which has been recorded, is to be deemed revoked 
by any act of the party by whom it was executed, unless the 
instrument containing such revocation is also recorded in the 
same office in which the instrument containing the power was 


recorded. 


Effect of re- SEC. 533. The recording and deposit of an instrument proved 

cording and de- Se f Sa 3 

posit. and certified according to the provisions of sections 510, 524 
and 525 are constructive notice of the execution of such in- 
strument to all purchasers and incumbrancers subsequent to 
the recording; but the proof, recording and deposit do not 
entitle the instrument or the record thereof, or the transcript 


of the record, to be read in evidence. 


„Oertaln lenses Src. 634. The provisions of this chapter do not extend to 
` leases existing at the time of the adoption of this Code. 


CHAPTER V. 


UNLAWFUL TRANSFERS. 


SrcTion 535. Certain instruments void against purchasers, &c. 
536. Not void against purchaser having notice, unless fraud is mutual. 
537, 538. Power to revoke when decmed executed. 
539. Purchaser in good faith, not affected. 
540. Conveyance of land adversely possessed. 
641. Other provisions. 


Certain In- Sec. 535. Every instrument, other than a will, affecting an 
struments void . : A 
against pur- estate in real property, including every charge upon real prop- 
chasers, &c. a K è e 
erty, or upon its rents or profits, made with the intent to de 
fraud prior or subsequent purchasers thereof, or incumbran- 
cers thereon, is void as against every purchaser or incumbran- 
cer, for value, of the same property, rents or profits. 
Not void a- Sec. 536. No instrument is to be avoided under the last sec- 


galnst purchas- | i 7 

cra having no- tion, in favor of a subsequent purchaser or incumbrancer hav- 

fraund ts mu- ing notice thereof at the time his purchase was made or his 
lien acquired, unless the person in whose favor the instrument 


was made, was privy to the fraud intended. 
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Src. 587. Where a power to revoke or modify an instru- p oet en 
ment affecting the title to, or the enjoyment of, an estate in oer medezecu: 
teal property is reserved to the grantor, or given to any other 
person, a subsequent grant of or charge upon the estate, by 
the person having the power of revocation, in favor of a pur- 
chaser or incumbrancer for value, operates as a revocation of 
the original instrument, to the extent of the power, in favor of 
such purchaser or incumbrancer. 

SEc. 538. Where a person having a power of revocation, Same. 
within the provisions of the last section, is not entitled to ex- 
ecnte it until after the time at which he makes such a grant or 
tharge as is described in that section, the power is deemed to 
be executed as soon as he is entitled to execute it. 


Src. 539. The rights of a purchaser or incumbrancer in soa ne 
good faith and for value are not to be impaired by any of the fected. 
foregoing provisions of this chapter. 

See. 540. Every grant of real property, other than one ,poryezance 
made by the Territory, or under a judicial sale, is void, if at! Poseset: 
the time of the delivery thereof, such real property is in the 
actual possession of a person claiming under a title adverse 
to that of the grantor. 


Src. 541. Other provisions concerning unlawful transfers {Other provi- 
e . i e o o . sions. 
are contained in Part II of the Fourth Division of this Code, 
concerning the special relations of DEBTOR and CREDITOR. 
13 
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TITLE V. 


WILL. 


Cuarter I. Execution and revocation of wills 
II. Interpretation of wills. 
HUI. General provisions relating to wills. 


CHAPTER I. 


EXECUTION AND REVOCATION OF WILLS. 


Section 542. Who may make will. 

543. Monomaniac incompetent. 

544 Will procured by fraud, &c. 

545. What may pass by will. 

546. Who may take by will. 

547, Nuncupative will. 

548. Mutual will. 

549. Conditional will. 

550. Written will, how to be executed. 

551. Nuncupative will, how to be exccuted. 

552. Witness to add residence. 

553. Republication by codicil. 

554. Will made out of this territory. 

555. Will not duly executed, void. 

556. Subsequent change of domicil. 
557. Wills may be deposited for safe keeping. 
558. To whom to be delivered. 
559. Will, when to be opened by surrogate. 
560. Lost or destroyed will. 
561. Written will, how revoked. 
562. Evidence of revocation. 
563, Revocation by obliteration on face of will. 
564. Revocation of duplicate. 
565. Revocation by subsequent will. 
666. Revocation of subsequent will does not revive the first. 
667. Revocation by marriage and birth of issue. 
568. Revocation of woman's will by marriage. 
669. Contract of sale not a revocation. 


CIVIL, CODE. 107 


370. Charge or incumbrance not a revocation. 

571. Conveyance when nota revocation. 

532. When it is a revocation. 

573. Revocation of codicils. 

574. Afterborn child, unprovided for, to succeed. 

515. Devises and bequests in certain cases not to lapse. 
576. Witness to will, cannot take under will. 

377. When witness may succeed. 

578. Creditor a competent witness. 


Sec. 542. Every male person of the age of eighteen years or | Who may 
upwards, and every female of the age of sixteen years or 
upwards, of sound mind, and no others, may dispose of real 
and personal property, by a will duly executed, according to 
the provisions of this Code. 


$ ; Š ; ee at ocd ae ~ i 
Src. 543. A person having any insane delusion is incompe- ,,,.yoroment** 
tent to make a will. 


Sec. 544. A will or part of a will procured to be made by py nice 
daress, menace, fraud or undue influence, may be denied pro- 
bate: and a revocation, procured by the same means, may be 
declared void. 


Src. 545. Every estate and interest in real or personal prop- What may 
= z : R . pass by will. 
erty, to which heirs, husband, widow or next of kin might 
succeed, may be disposed of by will. 
Src. 546. A testamentary disposition may be made to any akoby wii. 
person capable by law of taking the property so disposed of, 
except that no corporation can take under a will, unless ex- 


press]y authorized by its charter or by statute so to take. 


Sec. 547. A nuncapative will of real or personal property, Nuncnpative 


or both, is valid, when made in contemplation, fear or peril of“ 
death: 


1. By a soldier, while in actual military service, whether he 
is an officer or private, or a surgeon, or a servant of the army; 
or. 

2. By a sailor (whether he is an officer or surgeon, a marine 
or mariner, or a servant of the vessel) after he finally goes on 
board the vessel for the voyage, and before he comes on shore, 
in port, after the voyage is over. 


Src. 548. A conjoint or mutual will is valid, but it may be atatual win. 


revoked by any of the testators, in like manner with any oth- 
er will. 


Sec. 549. A will, the validity of which is made by its own ,fpnditiona! 
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terms conditional, may be denied probate, according to the 
event, with reference to the condition. 


noyritten will, Sec. 550. Every will, other than a nunecupative will, author- 


cuted, ized by section 547, must be executed and attested as follows: 

1. It must be subscribed at the end thereof, by the testator 
himself, or by some person in his presence and by his dire- 
tion; 

2. The subscription must be made in the presence of cach 
of the attesting witnesses, or be acknowledged by the testator 
to each ofthem, to haye been made by him or by his authority: 

3. The testator must, at the time of subscribing or acknowl- 
edging the same, declare to the attesting witnesses that the 
instrument is his will; and, 

4. There must be two attesting witnesses, cach of whom 
must sign his name as a witness at the end of the will, at the 
testator’s request. 

whnneupatye SEC. 551. A nuncupative will is not required to be in writing, 
arenes nor to be declared or attested with any formalities. 
Witness to 


aay tnessto SEC. 552. A witness to a written will must write, with his 
name, his place of residence; and a person who subscribes 
the testator’s name, by his direction, must write his own name 
as a witness to the will. Buta violation of this section doe 
not affect the validity of the will. 


baan SEc. 553. The execution of a codicil, referring to a previous 
will, has the effect to republish the will, as modified by the 
codicil. 


Pe a made Sec. 554. A will of real or personal property, or both, ora 


Territory revocation thereof, made out of this Territory by a person 
not having his domicil in this Territory, is as valid, when 
executed according to the law of the place in which the same 
was made, or in which the testator was at the time domiciled, 
as if it were made in this Territory, and according to the pro- 
visions of this chapter. 


exeallmotaaly Sec. 555. No will or revocation is valid unless executed 


either according to the provisions of this chapter, or accord- 
ing to the Jaw of the place in which it was made, or in which 
the testator was at the time domiciled. 


chauperape™’ Sec. 656. Whenever a will, or a revocation thereof, is duly 
Somicli; executed according to the law of the place in which the same 


was made, or in which the testator was at the time domiciled. 
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the same is regulated, as to the validity of its execution, by 
the law of such place, notwithstanding that the testator sub- 
sequently changed his domicil to a place, by the law of which 
such will would be void. 

Src. 557. Every probate judge must deposit, in his office, a ine mar 0" 
any will delivered to him for that purpose, and give a written **" Keeping. 
receipt to the depositor; and must inclose such will ina sealed 
wrapper, so that it cannot be read, and indorse thereon the 
name of the testator, his residence, and the date of the de- 
posit; and such wrapper must not be opened until its delivery 
under the provisions of the next section. 

Src. 558. A will deposited under the provisions of the last , To whom te 
section must be delivered only: 

1. To the testator in person; 

2. Upon his written order, duly proved by the oath of a 
subscribing witness: 

3. After his death, to the person, if any, named in the in- 
dorsement on the wrapper of the will; or, 

4. If there is no such indorsement, and if the will was not 
deposited with the probate judge having jurisdiction of its 
probate, then to the probate judge who has jurisdiction. 


Src. 559. The probate judge with whom a will is deposited, , Wi, when to 
ght x . be opened by 
orto whom it is delivered, must, after the death of the testa- s#rresate. 
tor, publicly open and examine the will and file it in his 
office, there to remain until duly proved, or deliver it to the 


probate judge having jurisdiction of its probate. 


Sprer RE d 3 yw ` " me ` s Lost e 
Sec. 560. A lost or destroyed will of real or personal prop- adia wm. 


erty, or both, may be established in the cases provided in the 
Code of Civil Procedure, or any act in force on that subject. 
Written wil, 


Sec. 561. Except in the cases in this chapter mentioned, no pow rorokeg. 
written will, nor any part thereof, can be revoked or altered, 
otherwise than: 

1. By a written will, or other writing of the testator, declar- 
ing such revocation or alteration, and executed with the same 
formalities with which a will should be executed by such tes- 
tator; or, 

2. By being burnt, torn, canceled, obliterated or destroyed, 
with the intent and for the purpose of revoking the same, by 
the testator himself, or by some person in his presence and 
by his direction. 
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pernadlenceof Sec. 562. When a will is canceled or destroyed by any oth- 
er person than the testator, the direction of the testator, and 
the fact of such injury or destruction must be proved by two 
witnesses. 

ny Ciilterstion SEC. 563. A revocation by obliteration on the face of the 

on face of will. wil] may be partial or total, and is complete if the material 
part is so obliterated as to show an intention to revoke; but 
where, in order to effect a new disposition, the testator at- 
tempts to revoke a provision of the will, by altering or oblit- 
erating it on the face thereof, such revocation is not valid 
unless the new disposition is legally effected. 


antitenw. "° Skc, 564. The revocation of a will, executed in duplicate. 
may be made by revoking-one of the duplicates. 


prerpeation Sec. 565. A prior will is not revoked by a subsequent will. 
will, unless the latter contains an express revocation, or provisions 
wholly inconsistent with the terms of the former will; but in 
other cases the prior will remains effectual so far as consis- 


tent with the provisions of the subsequent will. 
Revocation of SEC. 666. If, after making a will, the testator duly makes 


willdaes not and executes a subsequent will, the destruction, canceling or 
revive the tt revocation of the latter does not revive the former, unless it 
appears by the terms of such revocation that it was his inten- 
tion to revive the former will, or unless after such destruction. 


canceling or revocation, he duly republishes the prior will. 
Revocation Sec. 567. If, after having made a will, the testator marries. 


nid bith ot and has issue of such marriage, born either in his lifetime or 
after his death, and the wife or issue survives him, the will is 
to be deemed revoked, unless provision has been made for 
such issue by some settlement, or unless such issue are provi- 
ded for in the will, orin such way mentioned therein as to 
show an intention not to make such provision; and no other 
evidence to rebut the presumption Of such revocation can be 
received. 


Revocation of Skc, 568. A will executed by an unmarried woman is re- 


woman's wil 


by marriage. voked by her subsequent marriage. 
Contract of = Sxc. 669. An agreement made by a testator, for the sale or 


fale not a revo- 

cation.” transfer of property disposed of by a will previously made. 
does not revoke such disposal; but the property passes by 
the will, subject to the same remedies on the testator’s agree- 


ment, for a specific ‘performance or otherwise, against the 
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devisees or legatees, as might be had against the testator`'s 
successors, if the same had passed by succession. 

Sec. 570. A charge or incumbrance upon any real or per- ,,Charze or 
sonal property, for the purpose of securing the payment of iens “Yo 
money, or the performance of any other obligation, is not a 
revocation of a will relating to the same property, previously 
executed; but the dispositions made by the will take effect 
subject thereto. 

Src. 571. A conveyance, settlement, or other act of a testa- wioryeyipee 
tor, by which his interest in a thing previously disposed of "°°" 
by his will is altered, but not wholly divested, is not a revo- 
cation: but the will passes the property which would other- 
wise devolve by succession. 

Sec. 572. If the instrument, by which an alteration is made , When It te a 
in the testator’s interest in a thing previously disposed of by 
his will, expresses his intent that it shall be a revocation, or if 
it contains provisions wholly inconsislent with the terms and 
nature of the testamentary disposition, it operates as a revo- 
cation thereof, unless such inconsistent provisions depend on 
a condition or contingency, by reason of which they do not 
take effect. 

Sec. 573. The revocation of a will revokes all its codicils. oie.” 

Sec. 574. Whenever a testator has a child born after the ,Aferpor 
making of his will, either in his lifetime or after his death, and {9 fr; 1 
dies leaving such child unprovided for by any settlement, and 
neither provided for nor in any way mentioned in his will, the 
child succeeds to the same portion of the testator’s real and 
personal property, that he would have succeeded to if the tes- 
tator had died intestate. 


Sec. 575. Whenever any real or personal property is dis- , Delve snd 
posed of by will to a descendant or a brother or sister of the pinin gaset 
testator, and such legatee or devisee dies during the lifetime 
of the testator, leaving a successor who survives the testator, 
such disposition does not lapse, but the thing so disposed of 
vests in the surviving successors of the legatee or devisee, as 
if snch legatee or devisee had survived the testator and had 
died intestate. 

Sec. 576. If a person is an attesting witness to the execution , Witness te 
of a will wherein any beneficial devise, legacy, interest or ‘ke under win. 
power of appointment of any real or personal property, is 
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When wit- 
nesa may 
succeed. 


Creditor a 
competent wit- 
ness. 
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made to such witness and the will cannot be proved without 
his testimony, the devise, legacy, interest or power is void so 
far only as concerns such witness, or any one claiming under 
him, and the witness is competent to prove the execution of the 
will. 

Src. 567. An attesting witness to a will, without whose tes- 
timony itcannot be proved, and who would have been entitled 
to a share of the testator’s estate in case the will had not been 
established, succeeds to the same portion of the testator's es- 
tate that he would have succeeded to if the testator had died 
intestate, not exceeding the value of the devise or bequest te 
him in the will. 

Sec. 578. A creditor, whose debt is by a will charged upon 
property, is not thereby disqualified as a witness to prove the 
execution of the will. 


CHAPTER II. 


INTERPRETATION OF WILLS, AND EFFECT OF VARIOUS 
PROVISIONS. 


Section 579. Testator’s intention to be carried out. 
580. Intention to be ascertained from the will. 
581. Rules of interpretation. 
582. Several instruments are to be tuken together. 
583, 584, 585. Harmonizing various parts. 
586. Words taken in ordinary sense. 
587. Words to receive an operative construction. 
588. Intestacy to be avoided. 
589. Effect of technical words. 
590. Technical words not necessary. 
591. Certain words not necessary to pass a fee. 
592. Power to devise, how exccuted by terns of will. 
593. Devise or bequest of all real or all personal property, or both 
594, 595. Residuary clause. 
596. “Heirs,” “relatives,” “issue,” “descendants,” &c. 
597. Words of donation and limitation. 
598. To what time words refer. 
599. Devise or bequest to a class. 
600. When conversation takes effect. 
601. When child born after testator’s death takes under will. 
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Section 602. Mistakes and omissions. 

603. When devises and bequest vest. 

604. When cannot be divested. 

605. Death of devisee or legatee. 

606. Interests in remainder are not affected. 

607. Conditional devises and bequests. 

608. Condition precedent, what. 

. Effect of condition precedent. 

610. Conditions precedent, when deemed performed. 
611. Conditions subsequent, what. 

612. Devisees, and &c.. take as tenant in common. 
613. Advancements when ademptions. 


& 


Sec. 579. A will is to be construed according to the inten- teTstators in- 
tion of the testator. Where hisintention cannot have effect to carried out. 


its full extent, it must have effect as far as possible. 
Intention to 


Sec. 580. In case of uncertainty, arising upon the face of a ye "neeertnined 
will, as to the application of any of its provisions, the testa- #°™t»e wm 
tors intention is to be ascertained from the words of the will, 
taking into view the circumstances under which it was made; 
exclusive of his oral declarations. 

Sec. 581. In interpreting a will, subject to the laws of this tego." 
Territory, the rules prescribed by the following sections of 
thischapter are to be observed, unless an intention to the con- 
trary clearly appears. 


Sec. 682. Several testamentary instruments, executed by the ,,Scvert™ a 
same testator, are to be taken and construed together as one tke? together. 
instrament. 


Src. 583. All the parts of a will are to be construed in rela- ,yarmonizin= 
tion to each other, and so as if possible to form one consistent 
whole, but where several parts are absolutely irreconcilable, 


the latter must prevail. 


Sec. 684. A clear and distinct devise or bequest cannot be same. 
affected by any reasons assigned therefor, or by any other 
words not equally clear and distinct, or by inference or argu- 
ment from other parts ôf the will, or by an inaccurate recital 
of or reference to its contents inanother part of the will. 


Sec. 585. Where the meaning of any part of a willis am- same. 
bignous or doubtfal, it may be explained by any reference 
thereto, or recital thereof, in another part of the will. 


Src. 586. The words of a willare to be taken in their ordi- Words taken 
e e e in ordinary 
nary and grammatical sense, unless a clear intention to use sense. 


15 
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them in another sense can be collected, and that other can be 
ascertained. 


coords tore: Sec. 687. The words of a will are to receive an interpreta- 

ive construc: tion which will give to every expression some effect, rather 
than one which shall render any of the expressions inupera- 
tive. 

intestacy tobe = Src. 688. Of two modes of interpreting a will, that is to be 
preferred which will prevent a total intestacy. 


niefect oftechy = Sec, 589. Technical words in a will are to be taken in their 
technical sense, unless the context clearly indicates a contrary 
intention. 

wogghnical,. Sec. 590. Technical words are not necessary to give effect to 

sey: any species of disposition by a will. 


Certainwords Spc., 691. The term “heirs,” or other words of inheritance. 


not necessary wg a 
tv pussatee. are not requisite to devise a fee, and a devise of real property 
passes all the estate of the testator, unless otherwise limited. 


Power to de- : 
vise how exe. SEC. 592. Real or personal property embraced in a powerto 
cuted by terins 


of will. devise, passes by a will purporting to devise all the real or 
personal property of the testator. 
queef on re Sec. 593. A devise or bequest of all the testator’s real or per- 


real orall per- 


xonal property SONAL property, in express terms, or in any other terms denot- 

ie ing his intent to dispose of all his real or personal property. 
passes all the real or personal property which he was entitled 
to dispose of by will at the time of his death. 


gees Sec. 594. A devise of the residue of the testator’s estate, 
property, orreal property, passes all the real property which 
he was entitled to devise at the time of his death, not other- 
wise effectually devised by his will. 

Same. Src. 595. A bequest of the residue of the testator’s estate. 
property or personal property, passes all the personal pro- 
perty which he was entitled to bequeath at the time of his 
death, not otherwise effectually bequeathed by his will. 


sarlelngss re- Sec. 696. A testamentary disposition to “heirs,” ‘“rela- 
: tions,” ‘‘nearest relations,” ‘‘ representatives,” “legal repres- 
entatives” or “personal representatives,” or “family,” “issue, 
“descendants,” “nearest” or “next of kin” of any person. 

without other words of qualification, and when the terms are 

used as words of donation and not of limitation, vests the 

property in those who would be entitled to succeed to the pro- 
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perty of such person, according to sections 642 and 643 of this 
Code. 


Sec. 597. The terms mentioned in the last section are used , Words of do. 
as words of donation, and not limitation, when the property !mitation. 
is given to the person so designated, directly, and notas a 


qualifiration of an estate given to the ancestor of such person. 


Sec. 598. Words in a will referring to death or survivorship, „go what time 
simply, relate to the time of the testator’s death, unless pos- 
session is actually postponed, when they must be referred to 


the time of possession. 


Src. 599. A testamentary disposition to a class includes ev- gberi vt *e 
ery person answering the description at the testator’s death; °” 
but when the possession is postponed to a future period, it in- 
cludes also all persons coming within the description, before 
the time to which possession is postponed. 


Sec. 600. When a will directs the conversion of real pro- ,,When conver- 
perty into money, such property and all its proceeds must be ‘fect. 
deemed personal property, from the time of the testators’s 


death. 


Src. 601. A child conceived before, but not born until after , Whenchiia 
a testator's death, or any other period when a disposition to a tator's death, 
class vests in right or in possession, takes, if answering to the 


will. 
description of the class. 
Sec. 602. When, applying a will, it is found that thereis an , Mistakes and 


omissions, 
imperfect description, or that no person or property exactly 
answers the description, mistakes and omissions must be cor- 
rected, if the error appears from the context of the will or 
from extrinsic evidence; but evidence of the declarations of 


the testator as to his intention cannot be received. 


Sec. 603. Testamentary dispositions, including devises and , When devises 
bequests to a person on attaining majority, are presumed to ‘e*- 


vest at the testator’s death. 

Sec. 604. A testamentary disposition, when vested, cannot , When cannot 
he divested unless upon the occurence of the precise contin- 
gency prescribed by the testator for that purpose. 


Sec. 605. If a devisee or legatee dies during the lifetime of , Death, of de 


the testator, the testamentary disposition to him fails, unless 
an intention appears to substitute some other in his place. 
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rogterests In Sec. 606. The death of a devisee or legatee of a limited in- 

notafected. terest, before the testator’s death, does not defeat the interests 
of persons in remainder, who survive the testator. 

aggnditional — Sec. 607. A conditional disposition is one which depends 

quests. upon the occurrence of some uncertain event, by which it is 


either to take effect or be defeated. 


ecgudition pre- gc. 608. A condition precedent in a will is one which is 
required to be fulfilled before a particular disposition takes 
effect. 

antec” Sec. 609. Where a testamentary disposition is made upon a 

dent. condition precedent, nothing vests until the condition is ful- 
filléd; except where such fulfillment is impossible, in which 
case the disposition vests, unless the condition was the sole 
motive thereof, and the impossibility was unknown to the tes- 
tator, or arose from an unavoidable eventsubsequent to theex- 
ecution of the will. 

moendinons on SEC. 610. A condition precedent in a will is to be deemed 

seemed per- performed when the testator’s intention has been substantially. 
though not literally, complied with. 


Condition Sec. 611. A condition subsequent is where an estate or in- 
subsequent, A p r e e : 
what. terest is so given as to vest immediately, subject only to be di- 


vested by some subsequent act or event. 
Devisecs and. yc. 612. A devise or legacy given to more than one person 


levatecs take ‘ ` 
as tenantsin vests in them as owners in common. 


common, 


Advancements SEc. 613. Advancements or gifts are not to be taken as 


when adeptions 


ademptions of general legacies, unless such intention is ex- 
pressed by the testator in writing. 


CHAPTER III. 
GENERAL PROVISIONS. 


Section 614. Nature and designations of legacies. 
Specific. 

. Demonstrative. 

Annuities, 

Residuary. 

. General. 


oa 


o 


Dali- 


ow 
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Section 615. Order of sale in case of an intestate. 

616. Order of sale in case of a testator. 

‘617, 618. Legacies, how charged with debts. 

619. Abatement. 

620. Specific devises and legacies. 

621. Heir’s conveyance good, unless will is proved within four years. 

622. Possession of legatees. 

623. Bequest of interest. 

(24. Satisfaction. 

625. Legacies, when due. 

626. Interest. 

627. Construction of these rules. 

628. Exccution according to the tenor. 

629. Power to appoint is invalid. 

630. Executor not to act till qualified. 

631. Executor of an exccutor. 

632. Provisions as to revocations. 

633. Execution and construction of prior wills not affected. 

634 “ Wills ” includes codicils. 

635. The law of what placc applies. 

636. Liability of beneficiaries for testator’s obligations. 
Src. 614. Legacies are distinguished and designated, accord- 

ms to their nature, as follows: 

1. A legacy of a particular thing, specified, and distinguish- 
ed from all others of the same kind belonging to the testator, 
is specific; if such legacy fails, resort cannot be had to the 
other property of the testator; 


2. A legacy is demonstrative when the particular fund or 
personal property is pointed out from which it is to be taken 
or paid; if such fund or property fails, in whole or in part, 
resort may be had to the general assets, as in case of a gen- 
(ral legacy ; 

3. An annuity is a bequest of certain specified sums peri- 
odically; if the fund or property out of which they are pay- 
able fails, resort may be had to the general assets, as in case 
of a general legacy; 

4. A residuary legacy embraces only that which remains 
after all the bequests of the will are discharged; 

5. All other legacies are general legacies. 

Src. 615. When a decedent dies intestate, the property, ex- , 
cept such as is otherwise disposed of under section 640 of this 
Code, and such as is exempt under the CoDE oF CIVIL PROCE- 
DURE, or any statute exempting property from execution, is 


to be resorted to, in the following order, in payment of 


debts: 
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Nature and 
designation of 
of legacics. 


Specific, 


Demonstrative 


Annuities. 


Residuary. 


Gencral. 


Orders of sale 
n case of intcs- 
mcr 
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1. Personal property; 
2. Real property other than estates of freehold; 
3. Estates of freehold. 

Order of ealc 


incas ofates. SEC. 616. The property of a testator, with the exception 
ve specified in the last section, is to be resorted to, in the follow- 
ing order, for the payment of debts and legacies; 

1. Personal property, excepting such as is expressly ex- 
empted in the will; 

2. Real property expressly devised to pay debts or legacies, 
where the personal property is exempted in the will, or where 
the personal property which is not exempted is insufficient: 

3. Real property which is not effectually devised; 

4. Property, real or personal, charged with debts or lega- 
cies; but though real property be charged with the payment 
of legacies, the personal property is not tu be exonerated; 

5. The following property, ratably: real property, devised 
without being charged with debts or legacies, and specific and 
demonstrative legacies; 

6. Personal property expressly exempted in the will. 


esae Sec. 617. In the application of the personal property of a 
debte, decedent to the payment;of debts, legacies must be charged in 
the following order, unless a different intention is expressed 
in the will: 
1. Residuary legacies; 
2. General legacies; 
3. Legacies given for a valuable consideration, or for the 
relinquishment of dower, or some right or interest; 
4. Specific and demonstrative legacies. 


Same. Src. 618. Legacies to husband, widow or kindred of any 
class, are chargeable only after legacies to persons not related 
to the testator. 


Abatement. Src. 619. Abatement takes place in any class only as be- 
tween legacies of that class, unless a different intention is ex- 
pressed in the will. 


Specific de- _ SEC. 620. In a specific devise or legacy the title passes by 

tises and lege- the will, but, in case of legacies, possession can only be ob- 

tained from the personal representative; and he may be au- 

thorized by the probate judge to sell the property devised or 
bequeathed, in the cases herein provided. 
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Src. 621. The rights of a purchaser or incumbrancer of real , Bers con: 
property, in good faith, and for value, derived from any per- "miesa wilt is 
son claiming the same by succession, are not impaired by any °™*°*™ 
devise made by the decedent from whom succession is claimed, 
unless the instrument containing such devise is duly proved as 
a will, and recorded in the office of the probate judge having 
jurisdiction thereof, or unless written notice of such devise is 
filed with the probate judge of the county where the real 
property is situated, within four years after the devisor‘s 
death. 

Sec. 622. Where specific legacies are for life only, the first, eat 
legatee must sign and deliver to the second legatee, or, if there ° 
is none, tothe personal representative, an inventory of the 
property, expressing that the same is in his custody for life 
only, and that, on his decease, it is to be delivered and to re- 
main to the use and for the benefit of the second legatee, or to: 
the personal representative, as the case may be. 

Sec. 623. In case of a bequest of the interest or income of pboguests of 
a certain sum or fand, the income accrues from’the testator’s 
death. 

Sec. 624. A legacy, or a gift in contemplation, fear or peri] Satisfaction. 
of death may be satisfied. 

Sec. 625. Legacies are due and deliverable, at the expira- Legacies when 
tion of one year after the testator’s decease. Annuities com- 
mence at the testator’s decease. 

Sec. 626. Legacies bear interest from the time when they Interest. 
are due and payable, except that legacies for maintenance, 
orto the testator’s widow, bear interest from the testator’s 
decease. 

Sec. 627. The four preceding sections are in all cases to be op emanation 
controlled by a testator’s express intention. 

Sec. 628. Where it appears, by the terms of a will, thatit pyecutor ac 
was the intention of the testator to commit the execution crise to the 
thereof and the administration of his estate to any person as 
executor, such person, although not named executor, is enti- 
tled to letters testamentary in like manner as if he had been 
named executor. 

Sec. 629. An authority to an executor to appoint an execu- Powers to ap- 
tor is void. penat vota; 

Sec. 630. No person has any power, as an executor, until to act ull qual 
he qualifies, except that, before letters have been issued, he '® 


120 CIVIL CODE. 


may pay funeral charges and take necessary measures for the 
preservation of the estate. 

Executor of an Sec. 631. No executor of an executor, as such, has any 
power over the estate of the first testator. 


portorisions as Sec. 632. The provisions of this Title in relation to the re- 
vocation of wills, apply to all wills made by any testator 
living at the expiration of one year from the time this article 
takes effect. 


„Executions Sec. 633. The provisions of this Title do not impair the 


tion of prior validity of the execution of any will made before this article 


ted. takes effect, or affect the construction of any such will. 
ewin” in- Sec. 634. The term “ will,” as used in this Code, includes 
cludes codicils. 3 <6 š 
all codicils as well as wills. 


The law of Sec. 635. Except as otherwise provided, the validity and in- 
what place ap- P A 3 x 
plies. terpretation of wills is governed, when relating to real prop- 


erty within this Territory, by the law of this Territory; when 
relating to personal property, by the law of the testator's 
domicil. 

Liabilities of SEC. 636. Those to whom property is given by will, are lia- 


testatore obit: ble for the obligations of the testator in the cases and to the 


RRN extent prescribed by the CODE oF CIVIL PROCEDURE, or the 
statutes in such case made and provided. 


TITLE VI. 


SUCCESSION. 


Section 687. Succession defined. 
638. Office of personal representatives. 
639. Who are personal representatives. 
640. Certain personal and other property not assets but retained by 
family. 
G41. Who to retain such property. 
642. Order of succession. 
1. Husband. 
2. Wife and children. 
3. Wife and next of kin. 
4. Wife alone. 
5. Children alone. 
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Section 643. Where there is neither widow nor children. 
644. Successor of deceased parent. 
645. Relative in equal degree; in unequal degree. 
646. Several heirs, how to hold. 
647. Abolition of dower and curtesy. 
648. Certain estates, &c., not to be affected. 
649. Trusts. 
650. Trust estates vest in the district court. 
651. Property in common. 
652. Joint property. 
653. Sacceasion to real property of n copartnership. 
654, 655, 656. When advancement to be ect-off or deducted. 
657. Relatives of the half blood. 
658, 659. Computation of degrees. 
660. Aliens. 
661. Mother, &c., of illegitimate decedent may succeed. 
662. Illegitimate child may succeed to mother's property. 
663. Iegitimacy. 
664. Posthumous relatives. 
665. Divorce bars succession between the parties. 
666. Who are representatives. 
667. Escheat. 
G68. Title of territory subject to charges. 
669. Liability of successors fur decedent's obligations. 


~ 


Src. 637. Succession is the coming in of another to take the aamef"" 
property of one who dies without disposing of it by will. 


Sec. 638. The property, both real and personal, of any one oftcer of per- 
. e ; ` x A A e” , e sonal represen- 
who dies without disposing of it by will, passes, in the first in- tatives, 
stance, to the personal representatives of such person, as 


trustees: 


1. To make the provision for the surviving husband or wife 
or child, which is directed by section 640; 


2. To apply the property to the payment of the debts of the 
decedent, according to the Title on Wills and the provisions 
of the CopE oF CIVIL PROCEDURE, or the Jaws on that subject; 
and 


3. To distribute any remaining property among those enti- 
tled to succeed to the property of the decedent, according to 
the provisions of this Title. 


Sec. 639. The personal representatives of a decedent are sora ranelen. 
his executors or administrators, including administrators with t- 
will annexed, who have duly qualified according to the pro- 
visions of the CopF or CIVIL PROCEDURE., or the laws now in 
force on that subject. 


16 
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Rec lg Src. 640. Where a decedent leaves a husband, wife or child, 

reta "oat retatn the following property is to be immediately delivered by the 
personal representative, to such wife or husband, and child or 
children, and is not to be deemed assets: 

1. Any estate or interest, to the value of one thousand dol- 
lars, in a lot and buildings thereon, occupied as a residence 
by the decedent, and which, by law, is exempt, as a home. 
stead, from sale on execution; 

2. All sewing machines, spinning wheels, weaving looms. 
and stoves, used by the family; 

3. The family Bible, one pew, family pictures, and school 
books used by the family; and books, not exceeding in value 
one hundred dollars, used as part of the family library; 

4. Sheep, to the number of ten, with their fleeces, and the 
yarn and cloth manufactured from the same; two cows and 
four swine; 

5. All wearing apparel and clothing, and the wife's orna- 
ments; all beds, bedsteads and bedding; all cooking utensils 
and kitchen furniture; 

6. All family stores, or p ovisions, or supplies, for ordinary 
domestic use; 

7%. Household funiture, or other personal property, or 
money, to the value or amount of two hundred and fifty dol- 
lars; and, 

8. Letters and other private writings. 


pabo to retain Src. 641. The property mentioned in the last section is to 
remain in the possession of the husband or wife if there !s 
one, during the time such husband or wife resides with and 
provides for the child or children of the marriage. When any 
child ceases so to reside, he is entitled to receive an equal 
share, or the value thereof, of such property, except that 4 
wife may retain, as her own, her wearing apparel and orna- 
ments, and one bedstead and bedding. 

cetder of se- Sec. 642. All property remaining after paying of such debts 
of a decedent as by law can be collected by execution, and 
satisfaction of the disposition of his will, is to be distributed, 
together with any damages recovered by the personal repre 
sentatives for any wrongful act, neglect or default which 
caused the decedent’s death, to the successors of the decedent 
as follows: 
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1. If a decedent leaves a husband, the whole surplus goes Husbana. 
to him, notwithstanding that: it was the separate property of 
the wife, unless during the marriage she alienated such prop- 
erty, or effectually disposed thereof o1i her decease, by will or 
by gift in view of death; 

2. If the decedent leaves a wife and lineal decendants, one- _,Wilow and 
third part goes to the wife, and the other two-thirds to the 
nearest lineal descendants and the successors of those who 
are deceased ; 

3. If the decedent leaves a wife and no decendants, and leaves , Wider mg 
a father or mother, brother or sister, the whole surplus, if it 
does not exceed in value at the time of distribution ten thou- 
sand dollars, goes to the wife; if it exceeds ten thousand dol- 
Jars, but does not exceed twenty thousand dollars, then ten 
thousand dollars go to her; if it exceeds twenty thousand dol- 
lars, then one-half goes to her; the remainder if any, goes to 
the father and mother or the survivor of them, or, if neither is 
living, to the brothers and sisters, and the successors of those 
of them who are deceased; 

4. If the decedent leaves a wife, and no descendant, parent, Widow alone. 
brother, or sister, the whole surplus goes to the wife; 

5. If the decedent leaves no husband or wife, the whole snr- (Midren atone. 
plus goes equally to the nearest lineal descendants, and the - 
successors of those who are deceased. 


Sec. 643. If a decedent leaves no husband or wife, and no , Wire there 
descendant, the whole surplus of the estate goes to the next of ew rer children 
kin, and the successors of those who are deceased, as follows: 

1. To the father or mother, or either of them, 

2. If there is no parent, to the brothers and sisters, in equal 
shares, and the successors of those who are deceased; 

3. If there is no parent or brother or sister, or successor of 
a brother or sister, then to the next of kin and the successors 
of those who are deceased. 


Sec. 644. The successors of a deceased parent cannot take _ Snerexsor of 


deceased par- 


by representation in place of the parent. ent. 

Sec. 645. Where the successors of the decedent, except pa- ana aS 
rents, are all in equal degree of consanguinity to the decedent, 
their shares are equal; but if several are of unequal degree, , inane" 
each of the nearest degree succeeds to the share to which he 
would have been entitled had all those in the same degree, 
who hare died leaving issue, been living: and the issue of 
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those who have died, respectively succeed to the shares whicli 
such descendants or next of kin would have received if living. 


ncreral heirs =~ SEc. 646. Whenever real property, or a share thereof, vests 
in several persons under the provisions of this Title, they 
take, as owners in common, in proportion to their respective 
rights. 
Abolition of a 5 P 
dower and cur- SEC, 647. Dower and curtesy are abolished. 


ertain estates, SEC. 648. This title does not affect any limitation of an 


affected. estate or interest by deed or will. 
Trasta: Sec. 649. The interest of any person in real property held 
in trust for him, if not devised by him, vests in his successors, 


according to the provisions of this chapter. 


vortinsupreme SEC. 650. Upon the death of a sole trustee of an express 


a trust, whether a resident of this Territury or not, the trust 
estate does not devolve by succession, but the trust, if then 
unexecuted, vests in the district court, with all the powers and 
duties of the original trustee, and must be executed by a per- 
son appointed for that purpose, under the direction of the 
court. 

comeery'" Sec. 651. On the death of one of several owners in common. 
his title passes in like manner with his other property. 

Joint property. SEc. 652. On the death of one or two or more joint owners, 

with right of survivorship, his title passes to the surviving 

joint owners. 

Sec. 653. On the death of a partner, the surviving partners 
succeed to all the partnership property, whether real or per- 
sonal, in trust for the purposes of liquidation, even though 
the deceased was appointed by agreement sole liquidator; and 
the interest of the deceased in the ultimate distribution of the 
partnership assets passes to those who succeed to his other 

personal property. 

When ad- 


entio Sec. 654. When any real or personal property, or both, 
heset off or de- whether within or without this Territory, of a person who dies 


intestate as to all his property, has been advanced by such 
intestate, directly, or by virtue of a beneficial power, or of a 
power in trust with a right of selection, to a person entitled 
to succeed to his property, and with a view to a portion or 
settlement in life, and so expressed in the instrument es- 
tablishing the settlement or portion, the value thereof as ex- 
pressed in the instrament must be reckoned, for the pur- 


Partnership 
property. 
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poses of this section only, as part of the property of such 
intestate which his successors are to receive; and if such ad- 
rancement equals or exceeds the share which such relative 
would be entitled to receive, of the property so reckoned, then 
such relative and his successors have no share in the property 
of the intestate. But if the advancement is less than such 
share, he and his successors are to have so much only of the 
property as is sufficient to make it equal to such share. 


Sec. 655. The exclusion from succession, and the adjust- “"” 
ment of shares under the provisions of the last section, take 
effect only upon judgment in a civil action. 
Same. 


Sec. 656. Unless both the purpose and the value of the set- 
tlement or portion, are expressed in the instrument of settle- 
ment, there is no legal advancement within the provisions of 
section 654. 

Sec. 657. Relatives of the half blood, on either the paternal tne tair mood” 
or maternal side, and their descendants, and the successors of 
hoth, succeed equally with those of the whole blood, except 
that to real property, which came to the decedent by succes- 
sion, devise or gift of his relative, none who are not in any 
wise of the blood of such relative can succeed. 


Sec. 658. In determining succession, degrees of relationship of degree" 


are reckoned by counting from the decedent up to the common 
ancestor, and then down to the relative in question; reckoning 
a degree for each person. In such computation the decedent 
is excluded, the relative included, and the common ancestor 
counted but once. 


Sec. 659. Brothers and sisters are in the first degree of re- 
lationship, which rule applies for the benefit of their suc- 
cessors. 


Sec. 660. Aliens may take in all cases, by succession, as liens. 
well as citizens; and no person, capable of succeeding under 
the provisions of this chapter, is precluded from such succes- 
sion by reason of the alienage of any relative. 

Sec. 661. The mother of an illegitimate child, and the rela- Mother £e. of 
tives on the part of the mother, succeed to its property as if cengsst™y 
the child were legitimate. 

Tilegitimate 


Sec. 662. In case of the death of a mother leaving no lawful enid inay suc- 


issue, and no husband, and leaving illegitimate children or $S% e perty. 


Same. 
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their descendants, such children and descendants succeed in 
the same manner as if such children were legitimate. 


Mogitimacy.  SEc. 663. No person can succeed through an illegitimate re- 
lationship, except in the cases hereinbefore provided. 


renaethumons SEC, 664. Relatives of a decedent, conceived before his death, 
but born thereafter, succeed, as if born in his lifetime and sur- 
viving him. 
auorvorce bara Sec, 665. Where a marriage has been dissolved for the mis- 
teen the Pr conduct of either party thereto, the guilty party is not entitled 
to succeed to the property of the other. 
Successors of SEC. 666. Where a person, who would have been entitled, if 


before the do- living at the death of another, to succeed to his property, dies 
before the latter, the property which he would thus have taken 
by succession, if living, passes to those who would have been 
entitled to succeed thereto, if he had so taken it, and had died 


immediately thereafter. 

Eschear. Sec. 667. If there is no one capable of succeeding under the 
preceding sections, the property of a decedent devolves to the 
people of the Territory. 


tory subjects SEC. 668. Real property passing to the Territory under the 

charges. last section, whether held by the Territory or its grantees, is 
subject to the same charges and trusts to which it would have 
been subject if it had passed by succession; and the district 
court has power to direct the United States district attorney 
for this Territory to convey the same to the parties entitled, or 
to a new trustee appointed by the court. 

wuiability of Sec. 669. Those who succeed to the property of a decedent 

decadents ohli- are liable for his obligations in the cases, and to the extent, 
prescribed by the Code of Civil Procedure, or by the stat- 


tutes on that subject. 
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DIVISION THIRD. 


OBLIGATIONS. 


Part I. Obligations in general. 
II. Contracts. 
TII. Obligations imposed by law. 
IV. Obligations arising from particular trans- 
actions. 


PART I. 
OBLIGATIONS IN GENERAL. 


Trrix I. Definition of obligations. 
II. Interpretation of obligations. 
III. Transfer of obligations. 
IV. Extinction of obligations. 


TITLE I. 


DEFINITION OF OBLIGATIONS, 
8zcriox 670. Obligation, what. 
671. How created. 


Sec. 670. An obligation is a legal duty, by which a person «Cblgation, 
is bound to do or not to do a certain thing. 
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Mow created. Sec. 671. An obligation arises either from: 
1. The contract of the parties; or, 
2. The operation of law. 


TITLE II. 


INTERPRETATION OF OBLIGATIONS. 


Cuarrer I. General rules of interpretation. 
II. Joint or several obligations. 
TIT. Conditional obligations. 
IV. Alternative obligations. 


CHAPTER I. 


GENERAL RULES OF INTERPRETATION, 


Section 672. Gencral rules. 

Src. 672. The rules which govern the interpretation of con- 
tracts are prescribed by Part II of this Division. Other obli- 
gations are interpreted by the same rules by which statutes of 
a similar nature are interpreted. 


General rules. 


CHAPTER II. 


JOINT OR SEVERAL OBLIGATIONS. 


Obligation. ` a Conese tet 
Joint or sever- SECTION 673. Obligation, joint or several, &c. 


Alege: 674. When joint. 
675. Contribution between joint parties. 
Src. 673. An obligation imposed upon several persons, ora 
right created in favor of several persons, may be: 
1. Joint; 
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2. Several; or, 

3. Joint and several. 

SEC. 674. An obligation imposed upon several persons, ora When joint. 
right created in favor of several persons, is: presumed to be 
joint, and not several, except in the special cases mentioned 
in the Title.on the Interpretation of Contracts. ‘Chis pre- 
sumptiva,in the case of a right, can be overcome only by 
express words to the contrary. 

Sec. 675. A party to a joint, or joint and several, obliga- contribution 
tion, who satisfies more than his share of the claim against patties. 
all, may require a proportionate. contribution from all the 
parties joined with him. 


CHAPTER Tif. 


CONDITIONAL OBLIGATIONS. 


Saron 676. Odligation, when conditional. 
677. Conditions, kinds of. 
678. Conditions precedent. 
679. Conditions concurrent. 
680. Conditions subsequent. 
681. Performance, &c., of conditions when essential. 
682. When performance, &c., excused. 
683. Impossible of unléwful condifians void. 
684. Conditions involving forfeiture, how construed. 


Sec. 676. An obligation is conditional, when the rights or obtigation 
duties of any party thereto depend upon the occurrence often 
an uncertain event. 

SEc. 677. Conditions may be precedent, concutrent of sub- Conditions, 
sequent. king 

Sec. 678. A condition precedent is: one which is to be per- , Condition 
formed before some right dependent thereon accrues, or some 
act dependent thereon is performed. 

Sxc..679. Conditions concurrent are those which are mutu- „conditions 
ally dependent, and are to be performed at the game time. 

17 
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en Sec. 680. A condition subsequent is one referring to a future 


event, upon happening of which the obligation becomes no 
longer binding upon the other party, if he chooses to avail 
himself of the condition. 


Performance, 


he. of condi. Src. 681. Before any party to an obligation can requiré an- 
Hons, when other party to perform any act under it, he must fulfill all 
conditions precedent tliereto imposed upon himself; and must 
be able, and. offer, to fulfill all conditions concurrent, so im- 
posed upon him, on the like fulfillment by the other party; 
except as provided by the next section. 
maen Pe... Sec. 682. If a party to an obligation gives notice to anoth- 
aa er, before the latter is in default, that he will not perform the 
same upon his part, and does not retract such notice before 
the time at which performance upon his part is due, such other 
party is entitled to enforce the obligation without previously 
performing or offering to perform any conditions upon his 
part, in favor of the former party. 
Tnposeibleor Sec. 683. A condition in a contract, the fulfillment of which 


unlawful 
Home void. ig impossible or unlawful, within the meaning of the Article 
on the Object of Contracts; or which is repugnant to the na- 


ture of the interest created by the contract, is void. 


velit. SEC. 684. A condition involving a forfeiture must be strictly 


felture, how interpreted against the party for whose benefit it is created. 


construed. 


CHAPTER IV. 


ALTERNATIVE OBLIGATIONS. 


SECTION 685. Who has the right of selection. 
686. Right of selection, how lost. 
687. Alternatives indivisible. 
688. Nullity of onc or more of alternative obligations, 


namba tie Skc, 685. If an obligation requires the performance of one 


sclection. of two arts, in tlic alternative, the party required to perform 
has the right of selection, unless it is otherwise provided by 
the terms of the obligation. 
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Right of 


Src. 666. If the party having the right of selection between ,.o8ton" now 
alternative acts does not give notice of his selection to the '™" 
other party within the time, if any, fixed by the obligation 
for that purpose, or, if none is so fixed, before the time at 
which the obligation ought to be performed, the right of selec- 
tion passes to the other party. 
Sec. 687. The party having the right of selection between , Alematives 
alternative acts, must select one of them in its entirety, and 
cannot select part of one and part of another, without the 
consent of the other party. 


Sec. 688. If one of the alternative acts required by an obli- , Nulltty fone 
gation is such as the law will not enforce, or becomes unlaw- Native obliga- 
fal, or impossible of performance, the obligation is to be 


interpreted as though the other stood alone. 


TITLE III. 


TRANSFER OF OBLIGATIONS. 


Sxctiox 689. Barden of obligation, not transferable. 
690. Rights arising out of obligation, transferable. 
691. Covenants running with land, what. 
693, 698, 694. What covenants run with the land. 
605. What covenants run with land when assigns are named. 
696. Who are bound by covenants. 
697. Who are not. 
698. Apportionment of covenants. 


Sec. 689. The burden of an obligation may be transferred, tenon or 
with the consent of the party entitled to its bencfit, but not transferable. 
otherwise, except as provided by section 697, 

Sec. 690. A right arising out of an obligation is the prop- fess ot 
erty of the person to whom it is due, and may be transferred obligation | 
as such. 


Sec. 691. Certain covenants, contained in grants of estates Covenants, 
in real property, are appurtenant to such estates, and pass mè: what. 
with them, so as to bind the assigns of the covenantor, and 


to vest in the assigns of the covenantee, in the same manner 


13% 
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` as if they had personally entered into theni. Such covenants 


What cove- 


nants run with 


the land. 


Same. 


Bame. 


What cove- 


nants run with 


land when 
assigns are 
uamed. 


Who are 
bound by 
covenants. 


Who are not. 


Apportion- 
ment o 
covenants. 


are said to run with the land. 


Sxc. 692. The only covenants which run w iih tlie land, are 
those specitied i in this: P and those which are incidental 
thereto. 

Src. 693. Every covenant shal in a grant of an estate 
in real property, which is made for the direct benefit of the 
property, or some part of it, then in existence, runs with the 
land. , 

Src. 694. The last section includes covenants of warranty, 
for quiet enjoyment, or for further assurance, on the part of a 
grantor, and covenants for the payment of rent, or of taxes 
or assessments upon the land, on the part of a grantee. 

Src. 695. A covenant for the addition of s me new thing to | 
real property, or for the direct benefit of some part of the 
property not then in existence or annexed thereto, when con- 
tained in a grant of an estate in such property, and made by 
the covenantor expressly for his assigns or to the assigns of the 
covenantee, runs with the land so far only as the assigns thus 
mentioned are concerned. 

Sec. 696. A covenant running with the land binds those only 
who acquire the whole estate of the covenantor in some part 
of the property. 

Src. 697. No one, merely by reason of ‘having acquired an 
estate subject to a covenant running with the land, is liable 
for a breach of the covenant before he acquired the ‘estate, or 
after he lias parted with it, or ceased to enjoy its’ benefits. 


Src. 698. Where several persons, holding by several titles, 
are subject to the burden, or entitled to the benefit of a cove- 
nant running with the land, it must. be apportioned among 
them according to the v aluo of the property subject tọ it held. 
by them respectively, if such value can be ascertained, and if 
not, then according to, their respective interests in ‘point of 
quantity. 
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“TITLE IV. 


EXTINCTION OF OBLIGATIONS. | 


Charter İ. Performanice. 
TI. Offer of performance. 
UI. Prevention of performance or offer. 
1V. Accord and satisfaction. 
V. Novation. 
VI. Release. . 


CHAPTER I 


PERFORMANCE. 


Seecrips 699. Obligation extinguished by performance. 
. 300. Performance by one of several jeint debtors: 
701. Perfonnance to one of joint creditors. - 
‘102. Effect of directions by creditors. 
703. Partial performance. 
704. Payment, what.’ 
705. Application of general performance. 


Ste. 699. Full performance of an obligation, by the party aon 
whose duty it is to perform it, or by any other person on his y performance 
behalf, and with his assent, if accepted by the creditor extin- 


guishes it. 

Sec. 700. Performance of an obligation, by one of several performance 
persons who are joititly liable under it, extinguishes the liabil- Rione debtors 
ity of all. 


Sec. 701. An obligation in favor of several ‘persons is ex- , Performance 
tinguished by performance rendered to any of them, except in creditors. 
the case of 2 deposit made by owners in common, or in joint 
ownership, which is regulated by the Title on Deposit. 
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Effect of 
directions by 
creditor. 


Partial per- 
formance. 


Payment, 
what. 


Application 
of general 
performance 
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Sec. 702. If a creditor, or any one of two or more joint cred- 
itors, at any time directs the debtor to perform his obligation 
in a particular manner, the obligation is extinguished by 
performance in that manner, even though the creditor does 
not receive the benefit of such performance. 


Sec. 703. A partial performance of an indivisible obligation 
extinguishes a corresponding proportion thereof, if the ben- 
efit of such performance is voluntarily retained by the cred- 
itor, but not otherwise. If such partial performance is of such 
a nature that the creditor cannot avoid retaining it, without 
injuring his own property, his retention thereof is not pre- 
sumed to be voluntary. 

Sec. 704. Performance of an obligation for the delivery of 
money only, is called payment. 

Sec. 705. Where a debtor, under several obligations to 
another, does an act, by way of performance, which is equally 
applicable to two or more of such obligations, such perform- 
ance is applied as follows: 

1. If, at the time of performance, the intention or desire of 
the debtor that such performance should be applied to the ex- 
tinction of any particular obligation, is manifested to the 
creditor, it is so applied; ` 

2. If no such application is then made, the creditor, within 
a reasonable time after such perfurmance, may apply it 
toward the extinction of any obligation, performance of which 
was due to him from the debtor at the time of such perform- 
ance; except that if similar obligations were due to him both 
individually and as a trustee, he must, unless otherwise 
directed by the debtor, apply the performance to the extinc- 
tion of all such obligations in equal proportion; and an ap- 
plication once made by the creditor cannot be rescinded with- 
out the consent of the debtor; 

3. If neither party makes such application, within the time 
prescribed herein, the performance is applied to the extinction 
of obligations in the following order; and, if there is more 
than one obligation of a particular class, to the extinction of 
all in that class, ratably: 

(1.) Of an obligation due at the time of perfyrmance; 

(2.) Of an obligation not voidable at the option of the 
debtor; 
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(3.) Of an obligation secured by a lien, or collateral under- 
taking; 

(4.) Of interest; 

(5.) Of the obligation earliest in date of maturity; 

(6.) Of the obligation which it is most for the interest of the 
debtor to extinguish. 


CHAPTER II. 


OFFER OF PERFORMANCE. 


Becrions 706. Obligation extinguished by offer of performance, 
707%. Offer of partial performance. 
708. By whom to be made. 
709. To whom to be made. 
710. Where offer may be made. 
711, 721. When offer must be made. 
713. Compensation after delay in performance. 
14. Offer to be made in good faith. | 
716. Conditional offer. 
416. Ability and willingness, essential. 
717. Production of thing to be delivered, not necessary. 
"18. Thing offered, to be kept separate. 
719. Performance of condition precedent. 
720. Written receipts. 
721. Extinction of pecuniary obligation. 
T22. Objections to mode of offer. 
723. Title to thing offered. 
724. Custody of thing offered. 
725. Effect of offer on accessories of obligation. 
726. Creditor’s retention of thing which he refuses to accept. 
727. What excuses performance, &c. 
728, 729, 730. Effect of prevention of performance. 
431. Effect of refusal to accept performance before offer. 

Sec. 706. An obligation is extinguished by an offer of per- exiazien 
formance, made in conformity to the rules herein prescribed, Pe Onianes. 
and with intent to extinguish the obligation. 

Sec. 707. An offer of partial performance is of no effect. 2rgh of, partint 


Src. 708. An offer of performance must be made by the vex” ™ 


debtor, or by some person on his behalf and with his assent. 
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To whom to SEc. 709. An offer of performance must be made to the 
creditor, or to any one of two or more joint creditors, or to a 
person authorized by one or more of them to receive ar collect 
what is due under the obligation, if such creditor or author 
ized person is present at the place where the offer may be 
made; and if not, then to a notary public. 

my rcour Sec. 710. In the absence of an express provision to the con- 
trary, an offer of performance may be made, at the option of 
the debtor: 

1. At any place appointed by the creditor; or, 

2. Wherever the person, to whom the offer ought to be 
made, can be found; or, 

3. If such person canndt, with reasonable diligence, he 
found within this Territory, and within a reasonable distance 
from his residence or place of business, or if he evades the 
debtor, then at his residence, or place of business, if the same 
can, with reasonable diligence, be found within the Territory: 
or, 

4. If this cannot be done, then at any place Within this 
Territory. . 

aynen ofer Sec. 711. Where an obligation fixes a time for its perform- 
ance, an offer of performance must be made at that time, witli- 
in reasonable hours, and not before nor afterwards. 

Same. Sec. 712. Where an obligation does not fix the time for its 
performance, an offer of performance may be made at any 
time, before the debtor, upon a reasonable demand, has re- 
fused to perform. 


Pra net Src. 713. Where delay in performance is capable of exact 

performance. and entire compensation, and time has not been expressly 
declared to be of the essence of the obligation, an offer of 
performance, accompanied with an offer of such compensation. 
may be made at any time after it is due, but without prejudice 
to any rights acquired by the creditor or by any. other person 
in the meantime. 

pomrtone, — SEC. 714. An offer of performance must be made in good 

faith, ° faith, and in such manner as is most likely, under the circum- 
stances, to benefit the creditor. 

omonditlonal SEC. 715. An offer of performance must be free from any 
conditions which the creditor is not bound on his part to per- 
form. 
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Sec. 716. An offer of performance is of no effect, if the per- we fibllity and 
son making it is not able and willing to perform according to essential, 
the offer. 


Sec. 717. The thing to be delivered, if any, need not in any reduction 
case be actually produced, upon an offer of performance, un- delivered, not 
less the offer is accepted. 

Sec. 718. A thing, when offered by way of performance, yhing offered 
must not be mixed with other things from which it cannot be *?"™"* 
separated immediately and without difficulty. 


Sec. 719. When a debtor is entitled to the performance of a ,,Performance 
condition precedent to, or concurrent with, performance on his Precedent. 
part, he may make his offer to depend upon the due perform- 
ance of such condition. 

Sec. 720. A debtor has a right to require from his creditor yyy" 

a written receipt for any property delivered in performance of 
his obligation. 


Sec. 721. An obligation for the payment of money is extin- , eave" of 
guished by a due offer of payment, if the amount is immedi. °P!#t!on- 
ately deposited in the name of the creditor, with some bank 
of deposit within this Territory, of good repute, and notice 
thereof is given to the creditor. _ 

Sec. 722. All objections to the mode of an offer of perform- | Objection» to 
ance, which the creditor has an opportunity to state at the 
time to the person making the offer, and which could be then 
obviated by him, are waived by the creditor, if not then stated. 

Sec. 723. The title to a thing duly offered in performance of gte t° thing 
an obligation passes to the creditor, if the debtor at the time 
signifies his intention to that effect. 


Sec. 724. The person offering a thing, other than money, by iy ongea. 
way of performance, must, if he means to treat it as belong- 
ing to the creditor, retain it as a depositary for hire, until the 
creditor accepts it, or until he has given reasonable notice to 
the creditor that he will retain it no longer, and, if with rea- 
sonable diligence he can find a suitable depositary therefor, 


until he has deposited it with such person. 
SEc. 725. An offer of payment or other performance, duly ,Xfector omer 


accessorics 
made, thongh the title to the thing offered be not transferred % 0™"satton. 
to the creditor, stops the running of interest on the obligation, 
and has the same effect upon all its incidents as a perform- 


ance thereof. 
18 
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Creditor’s re- 
tentlonof thing, 
which he refu- 
ses to accept. 


What excnscs 
performance, 
&c. 


Effect of pre- 
vention of per- 
formance. ` 


Bame. 


Same. 
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Sec. 726. If anything is given to a creditor by way of per- 
formance, which he refuses to accept as such, he is not bound 
to return it without demand; but if he retains it, he is gratu- 
itous depositary thereof. 


CHAPTER lII. 


PREVENTION OF PERFORMANCE OR OFFER. 


SECTION 727. What excuses performance, &c. 
728, 729, 730. Effect of prevention of performance. 
731. Effect of refusal to accept performance before offer. 


Src. 727. The want of performance of an obligation, or of 
an offer of performance, in whole or in part, or any delay 
therein, is excused by the following causes, to the extent to 
which they operate: 

1. When such performance or offer is prevented or delayed 
by the act of the creditor, or by the operation of law, even 
though there may have heen a stipulation that this shall not 
be an excuse; 

2. When it is prevented or delayed by an irresistible super- 
human cause, or by the act of public enemies of this Territory 
or of the United States, unless the parties have expressly 
agreed to the contrary; or, 

3. When the debtor is induced not to make it, by any act 
of the creditor intended or naturally tending to have that 
effect, done at or before the time at which such performance 
or offer may be made, and not rescinded before that time. 

Sec. 728. If performance of an obligation is prevented by 
the creditor, the debtor is entitled to all the benefits which he 
would have obtained by its performance on both sides. 


Src. 729. If a debtor is dissuaded by his creditor from per- 
formance, but is not actually forbidden to perform, he may, 
at his option, omit to perform, and retain whatever he has re- 
ceived under the contract, but he is entitled to nothing more. 


Sec. 730. If performance of an obligation is prevented by 
any cause excusing performance, other than the act of the 
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creditor, the debtor is entitled to a ratable proportion of the 
consideration to which he would have been entitled upon full 
performance, according to the benefit which the creditor re- 
ceives from the actual performance. 

Src. 731. A refusal by a creditor to accept performance, „Effect or 
made before an offer thereof, is equivalent to an offer and re- sseept perform- 
fusal, unless, before performance is actually due, he gives no- °°" 
tice to the debtor of his willingness to accept it. 


CHAPTER IV. 


ACCORD AND SATISFACTION. 


Szcrion 732. Accord, what. 
733. Effect of accords. 
“3A. Satisfaction, what. 
735. Accord of liquidated debt. 


Src. 732. An accord is an agreement to accept, in extinction ^°°°"à. what. 


of an obligation, something to which the person agreeing to 
accept is not otherwise entitled. 


Src. 733. Though the parties to an accord are bound to ex- , 2tet of 


ecute it, yet it does not extinguish the obligation until it is 
fally executed. 

SEC. 734. Acceptance, by the creditor, of the consideration „Satisfaction, 
of an accord, extinguishes the obligation, and is called satis- 
faction. 

Src. 735. Payment of an amount less than that of a liqui- ,Ace hou. 
dated debt then payable, is not a satisfaction thereof, though 
accepted as such. 
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CHAPTER V. 


NOVATION. 


Srcrion 736. Novation, what. 
37. Modes of novation. 
788. Novation a contract. 
739. Effect of acceptance of new obligation. 
740. Recission of novation. 


e ovation, Sec. 736. Novation is the substitution of a new obligation 
for an existing one. 
onda of SEC. 737. Novation is made: 


1. By the substitution of a new and higher obligation be- 
tween the same parties, with intent to extinguish the old obli- 
gation; 

2. By the substitution of a new debtor in place of the old 
one, with intent to release the latter; or, : 

3. By the substitution of a new creditor in place of the old 
one, with intent to transfer the rights of the latter to the former. 

doce Src. 738. Novation is make by contract, and is subject to all 
the rules concerning contracts in general. 

cohtectof nc. = SEC. 739. The acceptance, hy a creditor, of a new obligation 

obligation. of the debtor for the payment of money only in satisfaction of 
another obligation of as high degree, for the payment of a 
specific sum of money only, then payable, does not extinguish 
the latter obligation unless accepted as a satisfaction, under 
section 735, but extends the time of payment until the new 
obligation becomes payable. 

pitision of — SEC. 740. When the obligation of a third person, or an 
order upon such person, is accepted in satisfaction, the creditor 
may rescind such acceptance, if the debtor prevents such per- 
son from complying with the order, or from fulfilling the obli- 
gation, or if, before the creditor can with reasonable diligence 
reach such person, he becomes insolvent. 
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CHAPTER VI. 
RELEASE. 


SECTION 741. Obligation extinguished by release. 
742. Certain claims not affected by general release. 
743. Release of several joint debtors. 


Src. 741. An obligation is extinguished by a release there- extingitehed 
from given to the debtor by the creditor upon a new consider- ®t 
ation, or under seal. 


Src. 742. A general release does not extend to claims which not afected by 
the creditor did not know or suspect to exist in his favay, at frre Tee% 


CH, 
the time of executing the release. 


SEC. 743. A release of one of two or more joint debtors does — 
not extinguish the obligations of any of the others, unless they ¢"" 
are mere guarantors; nor does it affect their right to contribu- 


tion from him. 
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PART II. 


CONTRACTS. 


Titnz I. Nature of a contract. 
1I. Manner of creating contracts. 
III. Interpretation of contracts. 
IV. Unlawful contracts. 
V. Extinction of contracts. 


TITLE I. 


NATURE OF CONTRACT. 


Cuartrr I. Definition. 
II. Parties. 
III. Consent. 
IV. Object. 
V. Consideration. 


CHAPTER I. 
DEFINITION. 


SECTION 744. Contract, what. 
745. Essential elements of contract. 


Sro. 744. A contract is an agreement to do or not to do a 
certain thing. 


Contract, 
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Src. 745. It is essential to the existence of a contract that „Essential, 


there should be: sautenete: 
1. Parties capable of contracting; 
2. Their consent; 
3. A lawful object; and, 
4. Sufficient cause or consideration. 


CHAPTER II. 


PANTIES. 


SECTION 746. Who may contract. 
747. Minors, &c. 
748. Identification of parties necessary. 
749. When contract for benefit of third person may be enforced. 


SEC. 746. All persons are capable of contracting, except Whe may 


minors, persons of unsound mind, and persons deprived of 
eivil rights. 

Sec. 747. Minors, and persons of unsound mind, have only 
such capacity as is defined by Part I of tiie First Division of 
this Code. 

Src. 748. It is essential to the validity ‘of the contract, not ,,{dentification 


only that the parties should exist, but that it should be pos- ?esessaty- 
sible to identify them. 

Sec. 749. A contract, made expressly for the benefit of a ,When contract 
third person, may be enforced by him at any time before the third pereon 


parties thereto rescind it. forced. 


Minor'e &c. 


CHAPTER III. 


CONSENT. 


SECTION 750. Essentials of consent. 
751. Consent when voidable. 
752. Apparent consent, when not free. 
753. When deemed to have been obtained by fraud, &c. 
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Section 754. Duress, what. 
55. Menace, what. 
56. Fraud, actual or constructive. 
37. Actual fraud, what. 
58. Constructive fraud. 
9. Actual fraud a question of fact. 
0. Undue influence, what. 

1. Mistake, what. 
762. Mistake of fact. 
. Mistake of law. 
Mistake of foreign laws. 
. Mutuality of consent. 
Communication of consent. 
. Mode of communicating acceptance of proposal. 
. When communication deemed complete. 
69. Acceptance by performance of conditions. 
70. Acceptance must be absolute. 

1 

2 


-1l 


aq 
sts 


-l 22 2 -l a7 


3 


. Revocation of proposal. 

72. Revocation, how made. 

73. Ratification of contract, void for want of consent. 
i4. Assumption of obligation by acceptance of benefits. 


oF et ot =} =? e? 


eFssentials of Sec. 750. The consent of the parties to a contract must be: 
1. Free; 
2. Mutual; and, 
3. Communicated by each to the other. 

Semat when Sec, 751. A consent which is not free is nevertheless not ab- 
solutely void, but may be rescinded by the parties, in the man- 
ner prescribed by the chapter on Rescission. 

conpparent in SEC. 752. An apparent consent is not real or free when ob- 

: tained through: 

1. Duress; 

2. Menace; 

3. Fraud; 

4 Undue influence; or, 


Mistake. 
rouen deemed SEC. 753. Consent is deemed to have been obtained through 
qaaie’’ one of the causes mentioned in the last section, only when it 


would not have been given had such cause not existed. 
Duress. what. Src. 754. Duress consists in: 

1. Unlawful confinement of the person of the party, or of 
husband or wife of such party, or of an ancestor, descendant. 
or adopted child of such party, husband or wife; 

2. Unfawful detention of the property of any such person: 
or, 
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3. Confinement of such persan, lawful in form, but fraudu- 
lently obtained, or fraudulently made unjustly harassing or 
oppressive. 

Src. 755. Menace consists in a threat: 

1. Of such duress as is specified in fhe first and third sub- 
divisions of the last section; 

2. Of unlawful and violent injury to the person or property 
of any such person as is specified in the last section: or, 

3. Of injury to the character of any such person. 

Fraud, actual 


Sec. 756. Fraud is either actual or constructive. Sr conetinetiee: 


Menace, what. 


Sec. 757. Actual fraud, within the meaning of this chapter, , Actna! fraud, 
consists in any of the following acts, committed by a party 
to the contract, or with his connivance, with intent to deceive 
another party thereto, or to induce him to enter into the con- 
tract: 

1. The suggestion, as a fact, of that which is not true, by 
one who does not beliéve it to be true; 

2. The positive assertion, in a manner not warranted by the 
information of the person making it, of that which is not true, 
though he believes it to be true; 

3. The suppression of that which is true, by one having 
knowledge or belief of the fact; 

4. A promise made withont any intention of performing it; 
Or, 

5. Any other act fitted to deceive. 

Constructive 


Sec. 758. Constructive fraud consists: fraud, what. 
1. In any breach of duty which, without an actually fraud- 

ulent intent, gains an advantage to the person in fault, or any 

one claiming under him, by misleading another to his preju- 

dice, or to the prejudice of any one claiming under him; or, 
2. In any such act or omission as the law specially declares 

to be fraudulent, without respect to actual fraud. 


Sec. 759. Actual fraud is always a question of fact. a question or 
fact. 

Sec. 760. Undue influence consists: Undue influ- 
ence. 


1. In the use, by one in whom a confidence is reposed by 
another, or who holds a real or apparent authority over him, 
of such confidence or authority for the purpose of obtaining 
an unfair advantage over him; 
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2. In taking an unfair advantage of another’s weakness of 
mind; or, 

3. In taking a grossly oppressive and unfair advantage of 
another’s necessities or distress. 


Mistake what. Spc, 761. Mistake may be either of fact or of law. 


ractittake of Seke. 762. Mistake of fact is a mistake not caused by the 

neglect of a legal duty on the part of the person making the 
mistake, and consisting in: 

1. An unconscious ignorance or forgetfulness of a fact past 
or present, material to the contract; or, 

2. Belief in the present existence of a thing material to the 
contract, which does not exist, or in the past existence of such 
a thing, which has not existed. 


aietako of Src. 763. Mistakes of law constitutes a mistake within the 
meaning of this article only when it arises from: 

1. A misapprehension of the law by all parties, all suppos- 
ing that they knew and understood it and all making substan- 
tially the same mistake as to the law; or, 

2. A misapprehension of the law by one party, of which the 
others are aware at the time of contracting, but which they do 
not rectify. 


Mistake of Sec. 764. Mistake of foreign laws is a mistake of fact. 
foreign laws. 


qMutuality of SEC. 765. Consent is not mutual, unless the parties all agree 
upon the same thing in the same sense. But in certain cases 


defined by the chapter on Interpretation, they are to be deemed 
so to agree without regard to the fact. 


„gommunia SEC. 766. Consent can be communicated with effect, only by 
“some act or omission of the party contracting, by which hein- 
tends to communicate it, or which necessarily tends to such 


communication. 


mcd of com- SEC. 767. If a proposal prescribes any conditions concern- 
scceptance of ing the communication of its acceptance, the proposer is not 
bound unless they are conformed to; but in other cases any 


reasonable and usual mode may be adopted. 
awhencomma Src. 768. Consent is deemed to be fully communicated be 
frcmeccom- tween the parties as soon as the party accepting a proposal 
has put his acceptance in the course of transmission to the 


proposer, in conformity to the last section. 
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Sec. 769. Performance of the conditions of a proposal, or .¢craman’ 
the acceptance of the consideration offered with a proposal, is **cPts7ce- 
an acceptance of the proposal. 

Acceptance 


Sec. 770. An acceptance must be absolute and unqualified, must be 
or must indude in itself an acceptance of that character, which "’""'* 
the proposer can separate from the rest, and which will con- 
(inJclude the person accepting. A qualified acceptanceis a new 


proposal. 
Src. 771. A proposal may be revoked at any time before paercchionf 
its acceptance is commuicated to the proposer, but not after- 
wards. 
Src. 772. A proposal is revoked: < Hevicalibe: 
1. By the communication of notice of revocation by the 
proposer to the other party, inthe manner prescribed by sec- 
tions 766 and 768, before his acceptance has been communica- 
ted to the former; 
2. By the lapse of the time prescribed in such proposal for 
its acceptance, or if no time is so prescribed, the lapse of a 
reasonable time without communication of the acceptance; 
3. By the failure of the acceptor to fulfill a condition pre- 
cedent to acceptance; or, 
4. By the death or insanity of the proposer. 
Ratification of 


Sec. 773. A contract which is voidable solely for want of eaat 


for want of 


due consent, may be ratified by a subsequent consent. cent 


Sec. 774. A voluntary acceptance of the benefit of a trans- of abipalan 
action is equivalent to a consent to all the obligations arising by acceptance 
from it, so far as the facts are known, or ought to be known, 


to the person accepting. 


CHAPTER IY. 


OBJECT OF A CONTRACT. 


Section 775. Object, what. 
T76. Requisites of object. 
"77. Impossibility, what. 
TR. When contract wholly void. 
T19. When contract partidlly void. 
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Object, what. SEC. 775. The object of a contract is the thing which it is 


agreed, on the part of the party receiving the consideration, tu 
do or not to do. 


oneguisites of SEC, 776. The object of a contract must be lawful when the 

contract is made, and possible and ascertainable by the time 

the contract is to be performed. 

Sec. 777. Everything is deemed possible except that which 

is impossible in the nature of things. 

iecechony Sec. 778. Where a contract has but a single object, and such 

vold: object is unlawful, whether in whole or in part, or wholly im- 
possible of performance, or so vaguely expressed as to be 
wholly unascertainable, the entire contract is void. 

tratteutiaiy SEC. 779. Where a contract has several distinct objects, of 

void. which one at least is lawful, and one at least is unlawfal in 
whole or in part, the contract is void as to the latter, and 
valid as to the rest. 


Impossibilit 
what. J 


CHAPTER V. 


CONSIDERATION. 


SECTION 780. Good consideration what. 
381. Ilow far legal or moral obligation is a good consideration. 
782. Consideration lawful. 
788. Effect of its illegality. 
734. Consideration executed or exccutory,. 
785. Executory consideration. 
786. How ascertained. 
187, 788. Effect of impossibility of ascertaining consideration, 


Good consid- Skc. 780. Any benefit conferred, or agreed to be conferned, 


cia upon the promiser, by any other person, to which the promiser 
is not lawfully entitled, or any prejudice suffered, or agreed to 
be suffered, by such person, other than such as he is at the 
time of consent lawfully bound to suffer, as an inducement to 
the promiser, is a good consideration for a promise. 

oon firicgal Sec. 781. An existing legal obligation resting upon the 

o ood promiser, or a moral obligation, originating in some benefit 


conferred upon the promiser, of prejudice suffered by the 


CIVIL CODE. 149 


promisee, is also a goud consideration for a promise, to an ex- 
tent corresponding with the extent of the obligation, but no 


further or otherwise. 
Consideration 


Sec. 782. The consideration of a contract must be lawful. piger 
within the meaning of section 827. 
Effect of its 


Src. 783. If any part of a single consideration for one Or jegaiity. 
more objects, or for several considerations for a single object, 
is unlawful the entire contract is void. 
Consideration 


Src. 784. A consideration may be executed or executory, iD exeenied or 
whole orin part. In so far as it is executory, it is subject tou?" 
the provisions of Chapter IV of this Title. 

Src. 785. When a consideration is executury, it is not indi- ogee, 
spensable that the contract should specify its. amount or the 
means of ascertaining it. It may be left to the decision of a 
third person, or regulated by any specified standard. 

Sec. 786. When a contract does not determine the amount „o ser 
of the consideration, nor the method by which it is to be ascer- 
tained, or when it leaves the amount thereof to the discretion 
of an interested party, the consideration must be so much 
money as the object of the contract is reasonably worth. 

Src. 787. Where a contract provides an exclusive method „Efect of, 
by which its consideration is to be ascertained, which method of ssgertainiug 
is on its face impossible of execution, the entire contract is 
void. 

Sec. 788. Where a contract provides an exclusive method Same. 
by which its consideration is to be ascertained, which method 
appears possible on its face, but in fact is, or becomes, im- 
possible of execution, such provision only is void. 
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Contracts 
express or 
implied. 

Express con- 
tract, what. 


Implied con- 
tract, what. 


What con- 
tracts may be 
oral. 


Contract not 
in writin 
through fraud, 
may en- 
forced againat 
fraudulent 
party. 


What con 
tracts must be 
written. 
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TITLE II. 
MANNER OF CREATING CONTRACTS 


Sxction 789. Contracts express or implied. 
790. Express contract, what. 
791. Implied contract, what. 
792. What contracts may be oral. 
793. Contract not in writing through fraud, may be enforced against 
fraudulent party. 
794. What contracts must be written. 
795. Effect of writing. 
796. Contract in writing takes effect when. 
797. Provisions of chapter on transfers of real property. 
798. Scal, what. 
799. Effect of seal. 


Src. 789. A contract is either express or implied. 


Src. 790. An express contract is one, the terms of which are 
stated in words. 


Src. 791. An implied contract is one, the existence and 
terms of which are manifested by conduct. 


Src. 792. All contracts may be oral, except such as are spe- 
cially required by statute to be in writing. 

Sec. 793. Where a contract, which is required by law to be 
in writing, is prevented from being put into writing by the 
fraud of a party thereto, any other party who is by such fraud 
led to believe that it is in writing, and acts upon such belief 
to his prejudice, may enforce it against the fraudulent party. 


Src. 794. The following contracts, or some memorandum 
thereof, expressing the parties, their consent and the object of 
the contract, must be’in writing, subscribed by the party to be 
charged thereby, or by his agent for the purpose: 

1. An agreement that, by its terms, cannot be fully per 
formed within one year; 


2. An agreement made upon consideration of marriage, 
other than mutual promises to marry. 


CIVIL CODE. 151 


Sec. 795. The execution of a contract in writing, whether „Heet of 


the law requires it to be written or not, supersedes all the oral 
negotiations or stipulations concerning its matter, which pre- 
ceded or accompanied the execution of the instrument. 

Contract In 


Src. 796. A contract in writing takes effect upon its delivery writing takes 
to the party in whose favor it is made, or to his agent. ace 
Provisions of. 


SEC. 797. The provisions of the chapter on Transfers in chapter on 
transfers of real 


General, concerning the delivery of grants, absolute and con- property. 
ditional, apply to all written contracts. 

Sec. 798. A corporate or official seal may be affixed to an 
instrament by a mere impression upon the paper or other ma- 
terial on which such instrument is written. All other seals 
may be made by writing the word “seal” opposite the name 
of the person signing or executing the-instrument of writing. 


Seal. what. 


Src. 799. A seal is presumptive evidence of a consideration. Efst of seal 


TITLE III. 


INTERPRETATION OF CONTRACTS. 


Secrion 800. Uniformity of interpretations. 
801. Contracts, how to be interpreted. 
802. Intention of parties, how ascertained. 
803. Intention to be ascertained from language. 
804. Interpretation of written contracts. 
805. Writing, when disregarded. 
806. Effect to be given to every part of contract. 
807. Several contracts when taken together. 
808. Interpretation in favor of contract. 
809. Words to be understood in usual sense. 
810. Technical words. 
811. Law of place. 
812. Contracts explained by circumstances. 
813. Contract restricted to its evident object. 
814. Interpretation in sense in which promiser believed promisce to 
rely. 
815. Particular clause subordinate to gencral intent. 
816. Contract, partly written and partly printed. 
817. Repugnancies, how reconciled. 
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SecT1oN 818. Inconsistent words rejected. 
819. Words to be taken most strongly against whom. 
820. Reasonable stipulations, when implicd. 
821. Necessary incidents implied. 
822. Time of performance of contract. 
82:3. Time, when of essence. 
824. When joint and several. 
825. Executed and executory contracts, what. 
e SEC. 800. All contracts, whether public or private, scaled or 
unsealed, are to be interpreted by the same rules; except as 
otherwise provided by this Code. 


Pally dela Sec. 801. A contract must be so interpreted as to give effect 

‘merpreted. to the mutual intention of the parties, as it existed at the 
time of contracting, so far as the same is ascertainable and 
lawful. 


aae" SEC. €02. For the purpose of ascertaining the intention of 

ascertained. the parties to a contract, if otherwise doubtful, the rules given 
in this chapter are to be applied. 

panetta SEC. 803. The language of a contract is to govern its inter- 

from langage nyretation, if the language is clear and explicit, and does not 
involve an absurdity. 


oftterpretation SEC. 804. When a contract is reduced to writing, the inten- 


contract: tion of the parties is to be ascertained from the writing alone, 
if possible; subject, however, to the other provisions of this 
Title. 

diuresis" Sec. 805. When through fraud, mistake, or accident, a writ- 


ten contract fails to express the real intention of the parties. 
such intention is to be regarded, and the erroneous parts of 
the writing disregarded. 

Effect to be Sec. 806. The whole of a contract is to be taken together, 


given to every 


part of con- go as to give effect to every part, if reasonably practicable. 
each clause helping to interpret the others. 


mogel con Sc. 807. Several contracts relating to the same matters, be- 
taken together. tween the same parties, and made as parts of substantially 
one transaction, are to be taken together. 


Interpretation Sko, 808. A contract must receive such an interpretation as 


in favor of con- 

a will make it lawful, operative, definite, reasonable, and capa- 
ble of being carried into effect, if it can be done without vio- 
lating the intention of the parties. 


Words to be Src. £09. The words of a contract are to be understood in 


understood in 


usal sense. their ordinary and popular sense, rather than according to 
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their strict legal meaning; unless used by the parties in a 
technical sense, or unless a special meaning is given to them 
by usage, in which case the latter must be followed. 


Sec. 810. Technical words are to be interpreted as usually , Technical 
understood by persons in the profession or business to which 
they relate, unless clearly used in a different sense. 


Sec. 811. A contract is to be interpreted according to the Lawof place. 
law and usage of the place where it is to be performed; or, if 
it does not indicate a place of performance, according to the 
law and usage of the place where it is made. 


Sec. 812. A contract may be explained by reference to the contract 
cireamstances under which it was made, and the matter to circumstances. 
which it relates. 

Src. 813. However broad may be the terms of a contract, it Contract | 
extends only to those things concerning which it appears that evident object. 


the parties intended to contract. 
Sec. 814. If the terms of a promise are in any respect am- , Interpretation 


bignous or uncertain, it must be interpreted in the sense in whlch promlser 
which the promiser believed, at the time of making it, that !*¢e'e rely. 


the promisee understood it. 


Sec. 815. Particular clauses of a contract are subordinate „Particular | 


: z : 
to its general intent. nate to genera 


Sec. 816. Where a contract is partly written and partly , “ote, Pand 
printed, or where part of it is written or printed under the spe- Patty Printed. 
cial directions of the parties, and with a special view to their 
intention, and the remainder is copied from a form originally 
prepared without special reference to the particular parties 
and particular contract in question, the written parts control 
the printed parts, and the parts which are purely original 
control those which are copied from a form. And if the two 
are absolutely repugnant, the latter must be so far disre- 
garded. 


Sec. 817. Repugnancy in a contract must be reconciled, if Repugnancier, 
possible, by such an interpretation as will give some effect to 
the repugnant clause, subordinate to the general intent and 


purposes of the whole contract. 


Sec. 818. Words in a contract which are wholly inconsis- ,, nconsistent, 
tent with its nature, or with the main intention of the parties, 
are to be rejected. 


20 


154 CIVIL CODE. 


rawordstobe Sec. 819. In cases of uncertainty not removed by the preced- 

aE hom, ing rules, the language of a contract should be interpreted 
most strongly against the party who caused the uncertainty 
to exist. The promiser is presumed to be such party, except 
in a contract between a public officer or body, as such, anda 
private party, in which it is presumed that all uncertainty 
was caused by the private party. 


arteanonable Sec. 820. Stipulations which are necessary to make a con- 
when implied. tract reasonable, or conformable to usage, are implied, in re 
spect to matters concerning which the contract manifests no 


contrary intention. 
Necessary Sec. £21. All things that in law or usage, are considered as 


incidents SRNE yes 

implied. incidental to a contract, or as necessary to carry it into effect, 
are implied therefrom, unless some of them are expressly 
mentioned therein, when all other things of the same class are 


deemed to be excluded. 


raime of per- SEC. 822. If no time is specified for the performance of an 
contract. act required to be performed, a reasonable time is allowed. 
If the act is in its nature capable of being done instantly, as 
for example, if it consists in the payment of money only, it 
must be performed immediately upon the thing to be done 


being exactly ascertained. 


esme, whenof Sec. 823. Time is never considered as of the essence of a 
contract, unless by its terms expressly so provided. 


traren cong SEC. 824.. Where all the parties who unite in a promise re- 

reveral. ceive some benefit from the consideration, whether past or 
present, their promise is presumed to be joint and several. 

Same. SEo. 825. A promise, made in the singular number, but exe- 


cuted by several persons, is presumed to be joint and several. 
Executedand Src. 826. An executed contract is one, the object of which 


executo 


tracts, what. ig fully performed. All others are executory. 
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TITLE IV. 


UNLAWFUL CONTRACTS. 


Becrios 837. What is unlawful. 
. Certain contracts unlawful. 
. Penalties void. 
Contracts fixing damages, void. 
Exception. 
Restraints upon legal proceedings. 
Contract in restraint of trade void. 
Exception in favor of sale of good will. 
Exception in favor of partnership arrangements 
Contract in restraint of marriage, void. 
Src. 827. That is not lawful which is: What ia 
1. Contrary to an express provision of law; meen 
2. Contrary to the policy of express law, though not ex- 
pressly prohibited; or, 
3. Otherwise contrary to good morals. 
Sec. 828. All contracts which have for their object, directly ,,Certaincom | 
or indirectly, to exempt any one from responsibility for his 
own fraud, or willfal injury to the person or property of an- 
other, or violation of law, whether willfal or negligent, are 
against the policy of the law. 
SEc. 829. Penalties imposed by contract for any non-per- Penates vold. 
formance thereof, are void. But this section does not render 
void such bonds or obligations, penal in form, as have here- 
tofore been commonly used; it merely rejects and avoids the 
penal clauses. 


Sec. 830. Every contract, by which the amount of damage ap damages, 
to be paid, or other compensation to be made, for a breach of”? 
an obligation, is determined in anticipation thereof, is to that 
extent void, except as expressly provided by the next section. 
Src. 831. The parties to a contract may agree therein upon Exceptions. 
an amount which shall be presumed to be the amount of dam- 
age sustained by a breach thereof, when, from the nature of 
the case, it would be impracticable or extremely difficult to 
fix the actual damage. 


SEERSE ESS 
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Tieni Src. 832. Every stipulation or condition in a contract, by 


proceedings. which any party thereto is restricted from enforcing his rights 
under the contract by the usual legal proceedings in the ordi- 
nary tribunals, or which limits the time within which he may 
thus enforce his rights, is void. 
Contract in 


Beir Sec. 833. Every contract by which any one is restrained 

trade, void. from exercising a lawful profession, trade or business of any 
kind, otherwise than as provided by the next two sections, is 
to that extent void. 


„Exception in Sec. 834. One who sells the good will of a business may 
goodwill. agree with the buyer to refrain from carrying on a similar 
business within a specified county, so long as the buyer, or 
any person deriving title to the good will from him, carries on 


a like business therein. 
Exception in Sec. 835. Partners may, upon or in anticipation of a disso- 


partnership lution of the partnership, agree that none of them will carry 

srrangemen‘®- on a similar business within the same city or town where the 
partnership business has been transacted, or within a specified 
part thereof. 

Contract in 


restraint of Src. 836. Every contract in restraint of the marriage of any 
marriage, void. e e raie 
person, other than a minor, is void. 


TITLE V. 


EXTINCTION OF CONTRACTS. 


Cuarter I. Contracts, how extinguished. 
TI. Rescission. 
TII. Alteration and cancellation. 


CHAPTER I. 
CONTRACTS HOW EXTINGUISHED. 


Sortan how SEC. 837. A contract may be extinguished in like manner 
° with any other obligation, and also in the manner prescribed 
by this Title. 
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CHAPTER II. 


RESCISSION. 


Section 838. Rescission extinguishes contract. 
839. When party may rescind. 
840. When stipulations against right to rescind do not defeat it. 
341. Rescission, how effected. 


Reclesion 
Src. 838. A contract is extinguished by its rescission. phic a 


contract. 
Sec. 839. A party to a contract may rescind the same in the aly pone 
following cases only: 


1. If the consent of the party rescinding, or of any party 
jointly contracting with him, was given by mistake, or ob- 
tained through duress, menace, fraud or undue influence, ex- 
ercised by or with the connivance of the party as to whom he 
rescinds, or of any other party to the contract jointly interest- 
ed with such party; 

2. If, through the fault of the party as to whom he rescinds, 
the consideration for his obligation fails, in whole or in part; 

3. If such consideration becomes entirely void from any 
cause; 

4. If such consideration, before it is rendered to him, fails 
in a material respect, from any cause; or, 

5. By consent of all the other parties. 


Src. 840. A stipulation that errors of description shall not , When stipo, 
avoid a contract, or shall be the subject of compensation, or }{zht to rescind 
both, does not take away the right of rescission for fraud, nor 
for mistake, where such mistake is in a matter essential to the 
inducement of the contract, and is not capable of exact and 


entire compensation. 

Sec. 841. Rescission, when not effected by consent, can be , Rescission 
accomplished only by the use, on the part of the party re- 
scinding, of reasonable diligence to comply with the following 
rales: 

1. He must rescind promptly, upon discovering the facts 
which entitle him to rescind, if he is free from duress, menace, 
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undue influence, or disability, and is aware of his right to re- 
scind; and, 

2. He must restore to the other party every thing of value 
which he has received from him under the contract; or must 
offer to restore the same, upon condition that such party shall 
do likewise, unless the latter is unable, or positively refuses, 
to do so. 


CHAPTER III. 


ALTERATION AND CANCELLATION. 


SEcTion 842. Alteration by consent. 
843. Scaled contracts, how modified. 
844. Extinction by cancellation, &c. 
845. Extinction by unauthorized alteration. 
846. Alteration of duplicate, not to prejudice. 


cchlteration by Sec. 842. A contract not under seal may be altered in any 
respect by consent of the parties, upon a sufficient considera- 
tion; and is extinguished thereby to the extent of the alter- 
ation. 
Sealed con- SEC. 843. A contract under seal may be alteredby an agree 


tracts ho 
modiaed. ment under seal, or by an executed agreement without seal: 
and not otherwise, except as to the time of performance, which 


may be extended by any form of agreement. 


Extinction hy SEC. 844. The destruction or cancellation of a written con- 
cancelation Ee tract, or of the signature of the parties liable thereon, with 
intent to extinguish the obligation thereof, extinguishes it as 

to all the parties consenting to the act. 


wexinetionby Sec. 845. The intentional destruction, cancellation or mate 
alteration. rial alteration of a written contract, by a party entitled to any 
benefit under it, or with his consent, extinguishes all the exec- 
utory obligations of the contract in his favor, against parties 


who do not consent to the act. 


Alteratt f SEC. aT : 2 E e : 
delete ans Src. 846. Where a contract is executed in duplicate, an al 


prejadice. teration or destruction of one copy, while the other exists, is 
not within the provisions of the last section. 


CIVIL CODE. 159 


PART III. 
OBLIGATIONS IMPOSED BY LAW. 


Secrion 847. Abstinence from injury. 
848. Fraudulent deceit. 
849. Deceit, what. 
850. Deceit upon the public, &c. 
851. Restoration of thing wrongfully acquired. 
852. When demand necessary. 
853. Responsibility for willful acts, negligence, &c. 
834. Other obligations. 


Sec. 847. Every person is bound, without contract, to ab- Pot tg 
stain from injuring the person or property of another, or in- 
fringing upon any of his rights. 

Sec. 848. One who willfully deceives another, with intent to , Frandalent 
induce him to alter his position to his injury or risk, is liable 
for any damage which he thereby suffers. 

Sec. 849. A deceit, within the meaning of the last section, is Pece!t. what. 
either: 

1. The suggestion as a fact, of that which is not trne, by 
one who does not believe it to be true; 

2. The assertion, as a fact, of that which is not true, by one 
who has no reasonable ground for believing it to be true; 

. The suppression of a fact, by one who is bound to dis- 
close it, or who gives information of other facts which are 
likely to mislead for want of communication of that fact; or, 

4. A promise, made without any intention of performing it. 


Sec. 850. One who practices a deceit with intent to defraud „P eene E.. 
the public, or a particular class of persons, is deemed tu have 
intended to defraud every individual in that class, who is ac- 


tually misled by the deceit. 


Sec. 851. One who obtains a thing without the consent of of thing wrong- 
its owner, or by a consent afterwards.rescinded, or by an un- ™"'y scauired. 
lawful exaction which the owner could not at the time prudent- 


ly refuse, must restore it to the person from whom it was thus 
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obtained, unless he has acquired a title thereto superior to that 
of such other person, or unless the transaction was corrupt 
and unlawful on both sides. 


noveen demand Sec. 852. The restoration required by the last section must 
be made without demand; except where a thing is obtained by 
mutual mistake, in which case the party obtaining the thing 
is not bound to return it until he has notice of the mistake. 


Responsibility Sec. 853. Every one is responsible, not only for the result 
negligence, &c- of his willful acts, but also for an injury occasioned to another 
by his want of ordinary care or skill in the management of 
his property or person; unless the latter has, willfully, or by 
want of ordinary care, incurred the risk of such injury. The 
extent of liability in such cases is defined by the Title on 


Compensatory Relief. 


onher ons. Src. 854. Other obligations are prescribed by the First and 
Second Division of this Code. 
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PART Iv. 


OBLIGATIONS ARISING FROM PARTICULAR TRANSACTIONS. 


TITLE J. Sale. 
II. Exchange. 
III. Deposit. 
IV. Loan. 
V. Hiring. 
VI. Service. 
VII. Carriage. 
VIII. Trust. 
IX. Agency. 
X. Partnership. 
XI. Insurance. 
XII. Indemnity. 
XIII. Guaranty. 
XIV. Lien. 
XV. Negotiable instruments, 
XVI. General provisions. 


TITLE I. 
BALE. 


Cuarrer I. General provisions. 
TI. Rights and obligations of the seller. 
III. Rights and obligations of the buyer. 
IV. Sale by auction. 
21 
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CHAPTER I. 
GENERAL PROVISIONS. 


ARTICLE I. Sale. 
TI. Agreements for sale. 
III. Form of the contract. 


ARTICLE I. 


SALE. 


Section 855. Sale, what. 
856. Subject of sale. 


Sale, what. Sec. €55. Sale is a contract by which, for a pecuniary con- 
sideration, called a price, one transfers to another an interest 
in property. 

Subject ofeale §=SeEC, 856. The subject of sale must be property, the title to 
which can be immediately transferred from the seller to the 
buyer. 


ARTICLE II. 


AGREEMENTS FOR SALE. 


SkcTion 857. Agreement forsale. 
858. Agreement to sell. 
859. Agreement to buy. 
860. Agreement to sell and ‘buy. 
861. What may be the subject of the contract. 
862. Agreement to sell real property. 
863. Usual covenants in deeds of grant. 
804. Language of usual covenants. 


CIVIL CODE. 168 


Src. 857. An agreement for sale is either: Pear iia 
1. An agreement to sell; 

2. An agreement to buy; or, 

3. A mutual agreement to sell and buy. 


Sec. 858. An agreement to sell is a contract by which one , Asreoment to 
engages, for a price, to transfer to another the title to a cer- 
tain thing. 

Sec. 859. An agreement to buy is a contract by which one , Agreement to 
engages to accept from another, and pay a price for the title 
to a certain thing. ‘ 

Sec. 860. An agreement to sell and buy is a contract by glasba 
which one engages to transfer the title to a certain thing to 
another, who engages to accept the same from him, and to 
pay a price therefor. 


Src. 861. Any property, which, if in existence, might be the pile tare ag 
subject of sale, may be the subject of an agreement for a ‘he contract. 


sale, whether in existence or not. 


Sec. 862. An agreement to sell real property binds the seller Afaro. 
to execute a grant in the form and manner prescribed by the‘ 


chapter on Transfers of Real Property. 
“ Sec. 863. An agreement on the part of a seller of real prop- nanei SiS, 


nants in deede 

erty to give the usual covenants, binds him to insert in the ”5™" 
grant, covenants of seizin, quiet enjoyment, further assu- 
rance, general warranty, and against incumbrances. » 

Sec. 864. The covenants mentioned in the last section must , Lansase' of 
be in substance as follows: vee 

`- The party of the first part covenants with the party of the 
second part, that the former is now seized in fee simple of the 
property granted; that the latter shall enjoy the same with- 
out any lawful disturbance; that the same is free from all in- 
cumbrances; that the party of the first part, and all persons 
acquiring.any interest in the same through or for him, will, 
on demand, execute and deliver to the party of the second 
part, at the expense of the latter, any further assurance of 
the same that may be reasonably required; and that the party 
of the first part will warrant to the party of the second part 
all the said property against every person lawfally claiming 
the same.” 
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ARTICLE III. 


FORM OF THE CONTRACT. 


SECTION 865. Contract for sale of personal property. 
869. Contract to manufacture. 
867. Contract for sale of real property. 
868. Transfer of real propérty. 


Contact for 


sue of personal SEC. 865. No sale of personal property, or agreement to 
wewer buy or sell it, for a price of fifty dollars or more, is valid un- 
less: 

1, A memorandum of the contract, showing the parties. 
their consent, and the subject of sale, is made in writing, and 
subscribed by the party to be charged; or, 

2. The buyer accepts and receives part of the thing sold. 
or, when it consists of a thing in action, part of the evidences 
thereof; or, 

3. The buyer, at the time of sale, pays a part of the price. 


Contract to 


maontrtto SEc. 866. An agreement to manufacture a thing, from mate- 
rials furnished by the manufacturer or by another person, is 
not within the provisions of the last section. 


Contract for 


a aE MAet Sec. 867. No agrcement for the sale of real property, or of 

al any estate therein, is valid, unless a memorandum thereof, 
showing the parties, their consent, and the subject of sale, is 
made in writing, and subscribed by the party to be charged, 
or unless the contract has been partially performed by the 
party seeking to enforce it, and such part performance has 
been accepted by the other. 

ral praarty, SEC. 868. The form of a transfer of real property is describ- 
ed by the chapter on such transfers. 
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CHAPTER II. 


BIGHTS AND OBLIGATIONS OF TIE SELLER. 


Artic.evl. Rights and duties before delivery. 
II. Delivery. 
II. Warranty. 


ARTICLE I. 


RIGHTS AND DUTIES BEFORE DELIVERY. 


SEcTiox 869. When seller must act as depositary. 
870. When seller may resell. 


Sec. 869. After personal property has been sold, and until 
the delivery is completed, the seller has the rights and obliga- , When sella 
tions of a depositary for hire, except that he must keep the ʻepositary. 
property, without charge, until the buyer has had a reasona- 


ble opportunity to remove it. 


Src. 870. If a buyer of personal property does not pay for 
it according to contract, and it remains in the possession of „yuen pher 
the seller, after payment is due, the seller may rescind the sale, 
or may enforce his lien for the price in the manner prescribed 


by the Title on Liens. 


166. 


Delivery on 
demand. 


Delivery 
where made. 


Expense of 
{ransportatlon. 


Notice of 
election as to 
delivery. 


Buyer's direc- 
tions as to mamn- 
ner of sending 
thing sold. 


Delivery to b> 
within rearona- 
ble hours. 
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ARTICLE II. 
DELIVERY. 


Sgcrion 871. Delivery on demand. 
872. Delivery, where made. 
873. Expense of transportation. 
874. Notice of election as to delivery. 
875. Buyer's directions as to manner of sending thing sold. 
876. Delivery to be within reasonable hours. 


Src. 871. One who sells personal property, whether it was 
in his possession at the time of sale, or not, must put it into 
a condition fit for delivery, and deliver it to the buyer within 
a reasonable time after demand, unless he has a lien thereon. 


Sec. 872. Personal property sold is deliverable at the place 
where it is at the time of the sale or agreement to sell, or, if it 
is not then in existence, it is deliverable at the place where it 
is produced. 

SEc. 873. One who sells personal property must bring it to 
his own door, or other convenient place, for its acceptance by 
the buyer, but further transportation is at the risk and expense 
of the buyer. 

Src. 874. When either party to a contract of sale has an 
option as to the time, place, or manner of delivery, he must 
give the other party reasonable notice of his choice; and if he 
does not give such notice within a reasonable time, his right 
of option is waived. 


Src. 875. If a seller agrees to send the thing sold to the 
buyer, he must follow the directions of the latter as to the 
manner of sending, or it will be at his own risk during its 
transportation. If he follows such directions, or if, in the 
absence of special directions, he uses ordinary care in forward- 
ing the thing, it is at the risk of the buyer. 


Src. 876. The delivery of a thing sold can be offered or de- 
manded only within reasonable hours of the day. 
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ARTICLE III. 


WARRANTY. 


Section 877. Warranty, what. 
878. No implied warranty in mere contract of sale. 
879. Warranty of title to personal property. 
880. Warranty on sale by sample. 
881. When seller knows that buyer relies on his statements, &c. 
882. Merchandise not in existence. 
83. Manufacturer's warranty against latent defects. 
884. Thing bought for particular purpose. ‘ ‘’ 
685. When thing cannot be examined by buyer. 
886. Trade marks. 
887. Other marks. 
888. Warranty on sale of written instrument. 
889. Warranty of provisions for domestic use. 
890. Warranty on sale of good will. 
891. Warranty upon judicial sale. 
892. Effect of general warranty. 


Sec. 877. A warranty is an engagement by which a seller Wet?" 


assures to a buyer the existence of some fact affecting the 
transaction, whether past, present or future. 


Src. 878. Except as prescribed by this article, a mere con- warranty Im 
mere contrac 


tract of sale or agreement to sell does not imply a warranty. brine 

Sec. 879. One who sells or agrees to sell personal property, in Leda ot 
as his own, thereby warrants that he has a good and unin- property. 
cumbered title thereto. 

Sec. 880. One who sells or agrees to sell goods by sample, snie by maple. 


thereby warrants the bulk to be equal to the sample. 
Sec. 881. One who sells or agrees to sell personal property, poyren seter 


knowing that the buyer relies upon his advice or judgment, Wf denene" 
thereby warrants to the buyer that neither the seller, nor any ° 
agent employed by him in the transaction, knows the exis- 
tence of any fact concerning the thing sold which would, to 
his knowledge, destroy the buyer’s inducement to buy. 

Sec. 882. One who.agrees to sell merchandise not then in „&erchandtke 
existence, thereby warrants that it shall be suund and mer- 
chantable at the place of production contemplated by the par- 
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ties, and as nearly so, at the place of delivery, as can be se- 
cured by reasonable care. 
wuanufacture’s Skc. 883. One who sells or agrees to sell an article of his 
azainet latent Own manufacture, thereby warrants it to be free from any 
latent defect, not disclosed to the buyer, arising from the pro- 
cess of manufacture, and also that neither he nor his agent 
in such manufacture has knowingly used improper materials 


therein. 


Thing I he P : 
for pariicalar SEC. 884. One who manufactures an article under an order 


wae for a particular purpose, warrants by the sale that it is reason- 
ably fit for that purpose. 


can penghias  SEc. 885. One who sells or agrees to sell merchandise inac- 
meed dy” cessible to the examination of the buyer, thereby warrants 


that it is sound and merchantable. 

Sec. 886. One who sells or agrees to sell any article to which 
there is affixed or attached a trade mark, thereby warrants 
that mark to be genuine, and lawfully used. 

Other marks. SEc. 887. One who sells or agrees to sell any article to which 
there is affixed or attached a statement or mark to express 
the quantity or quality thereof, or the place where it was in 
whole or in part produced, manufactured or prepared, there- 
by warrants the truth thereof. 

aaarranty on SEC. 888. One who sells or agrees to sell an instrument pur- 

justruments. porting to bind any one to the performance of an act, thereby 
warrants the.instrument to be what it purports to be, and to 
he binding according to its purport upon all the parties there 
to: and also warrants that he has no knowledge of any facts 
which tend to prove it worthless, such as the insolvency of any 
of the parties thereto, where that is material, the extinction 
of its obligations or its invalidity for any cause. 

proviieneter Sec. 889. One who makes a business of selling provisions: 

flomestic use. for domestic use, warrants, by a sale thereof, to one who buys 
for actual consumption, and not for the purpose of sale, that 
they are sound and wholesome. 


Warranty on Skc, 890. One who sells the good will of a business, thereby 


Trade marks. 


wale of 

“i, warrants that he will not endeavor to draw off any of the cus- 
tomers. 

aaran i Sec. 891. Upon a judicial sale, the only warranty implied is 

vale, that the seller does not know that the sale will not pass a good 


title to the property. 
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SEc. 892. A general warranty does not extend to defects in- of Grant” 


consistent therewith, of which the buyer was then aware, or 
which were then'easily discernible by him, without the exer- 
cise of peculiar skill; but it extends to all other defects. 


CHAPTER ILL. 


RIGHTS AND QBLIGATIONS OF THE BUYER. 


SECTION 88. Price, when to be paid. 
894. Right to inspect goods. 
#95. Rights in case of breach of warranty. 


SEC. 593. A buyer must pay the price of the thing sold on | Price, e anes 
its delivery; and must take it away within a reasonable time” 
after the seller offers to deliver it. 

Src. 894. On an agreement for sale, with warranty, the rigntto 
buyer has a right to inspect the thing sold, at a reasonable iii 
time, before accepting it; and may rescind the contract if the 
seller refuses to permit him to do so. 

Sec. 895. The breach of a warranty entitles the buyer to „Rightsin case 
rescind an agreement for sale, but not an executed sale, unless warranty. 
the warranty was intended by the parties to operate as a con- 


dition. 


CHAPTER IV. 


SALE BY AUCTION. 


Secriox 896. Sale by auction, what. 
897. Sale, when completc. 
898. Withdrawal of bid. 
22 
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899. Sale under written conditions. 

900. Rights of buyer upon sale without reserve. 
901. By-bidding. 

902. Auctioncer’s memorandum of sale. 


gottepyaue: Sec. 806. A sale by auction is a sale by public outery to the 
highest bidder on the spot. 


ens Src. 897. A sale by auction is complete when the auctioneer 
publicly announces, by the fall of his hammer, or in any other 
customary manner, that the thing is sold. 


Src. 898. Until the announcement mentioned in the last sec- 
tion has been made, any bidder may withdraw his bid, if he 
does so in a manner reasonably sufficient to bring it to the 
notice of the auctioneer. 


waale under Sec. 899. When a sale by auction is made upon written or 
Hons, printed conditions, such conditions cannot be moditied by any 
oral declaration of the auctioneer, except so far as they ar 


for his own benefit. 


panne Src. 900. If, at a sale by auction, the auctioneer, having av 
without reserve thority to do so, publicly announces that the sale will be with- 
out reserve, or makes any announcement equivalent thereto, 
the highest bidder in good faith has an absolute right to the 
completion of the sale to him; and upon such a sale, bids by 


the seller or any agent for him are void. 


By-bidding. Sec. 901. The employment by a seller at a sale by auction, 
without the knowledge of the buyer, of any person to bid at 
the sale, without an intention on the part of such bidder to 
buy, and on the part of the seller to enforce his bid, is a fraud 
upon the buyer, which entitles him to rescind his purchase. 


Auctioneer's SEC. 902. When property is sold by auction, the auctioneer, 
aem or his partner or clerk, may enter in a sale book, at the time 
of the sale, a memorandum specifying the name of the person 
for whom he sells, the thing sold, the price, the terms of sale, 
and the name of the buyer. A memorandum thus made 
binds both parties in the same manner as if made by them- 

selves. 


Withdrawal 
of bid. 
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TITLE H. 


EXCHANGE. 


Section 903. Exchange, what. 
904. Form of contract. 
905. Parties have rights and obligations of sellers and buyers. 
906. Warranty of money. 


Sec. 903. Exchange is a contract by which the parties mu- Exchange. 
tually give, or agree to give, one thing for another, neither 
thing, or both things, being money only. 

Src. 904. The provisions of section &65 apply to all ex- tomo 
changes in which the value of the thing to be given by either 
party is fifty dollars or more. 

Sec. 905. The provisions of the Title on sale apply to ex- „parties have 
changes. Each party has the rights and obligations of a "ions tell 
seller as to the thing which he gives, and of a buyer as to that 
which he takes. 

Sec. 906. On an exchange of money, each party thereby oo 
warrants the genuineness of the money given by him. 


of 
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TITLE III. 


DEPOSIT. 


Cuarrer I. Deposit in general. 
II. Deposit for keeping. 
IL. Deposit for exchange. 


CHAPTER I. 


DEPOSIT IN GENERAL. 


Artic.E I. Nature and creation of deposit. 


II. Obligations of the depositary. 


ARTICLE I. 


NATURE AND CREATION OF DEPOSIT. 


Section 907. Deposit, kinds of. 
908. Voluntary deposit, how made. 
909, 910° Involuntary deposit, how made. 
911. Deposit for keeping, what. 
912. Deposit for exchange, what. 


eibgpontts Sec. 907. A deposit may be voluntary or involuntary; and 
a for safe keeping or for exchange. 
daa, Sec. 908. A voluntary deposit is made by one giving to 


mae, another, with his consent, the possession of personal property 


to keep for the benefit of the former, or of a third party. 


The 
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person giving is called the depositor, and the person receiving 
the depositary. 
Sec. 909. An involuntary deposit is made: aapeatchow™ 


made, 


1. By the accidental leaving or placing of personal property 
in the possossion of any person, without negligence on the 
part of its owner; or, 
2. In cases of fire, shipwreck, inundation, insurrection, riot, 
or like extraordinary emergencies, by the owner of personal 
property committing it, out of necessity, to the care of any 
person. 
Sec. 910. The person with whom a thing is deposited, in the Same. 
manner described in the last section, is bound to take charge 
of it, if able to do so. 
Sec. 911. A deposit for keeping is one in which the deposi- eopealt for, 
tary is bound to return the identical thing deposited. epee: 
Sec. 912. A deposit for exchange is one in which the depos- oppor Chat 
itary is only bound to return a thing corresponding in kind 
to that which is deposited. 


ARTICLE II. 


OBLIGATIONS OF THE DEPOSITARY. 


Section 913. Depositary must deliver on demand. 
914. No obligation to deliver without demand. 
915. Place of delivery. 
916. Notice to owner of adverse claim. 
917. Notice to owner of thing wrongfully detained. 
918. Delivery of thing owned jointly, &. 
Sec. 913. A depositary must deliver the thing to the person „Depositary 


for whose benefit it was deposited, on demand, whether the demand. 
deposit was made for a specified time or not, unless he has a 
lien upon the thing deposited, or has been forbidden or pre- 
vented from doing so by the real owner thereof, or by the act 
of the law, and has given the notice required by section 916. 


Src. 914. A depositary is not bound to deliver a thing de- , No obligation 


x z Bees to deliver with- 
posited without demand, even where the deposit is made for out demand. 


a specified time. 
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Place of de- 
livery. 


Notice to 
owner of ad- 
verse clain. 


Notice to 
owner of thing 
wrongfally 
detained. 


Delivery of 
thing owned 
Jointly, &c. 
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Src. 915. A depostary must deliver the thing deposited at 
his residence or place of business, as may be most convenient 
for him. 

Sec. 916. A depositary must give prompt notice to the per- 
son for whose benefit the deposit was made, of any proceed- 
ings taken adversely to his interest in the thing deposited 
which may tend to excuse the depositary from delivering the 
thing to him. 

Sec. 917. A depositary, who believes that a thing deposited 
with him is wrongfully detained from its true owner, may give 
him notice of the deposit; and if within a reasonable time 
afterwards he does not claim it, and sufficiently establish his 
right thereto, and indemnify the depositary against the claim 
of the depositor, the depositary is exonerated from liability 
to the person to whom he gave the notice, upon returning the 
thing tu the depositor, or assuming, in good faith, a new ob- 
ligation changing his position in respect to the thing, to his 
prejudice. ` 

Src. 918. If a thing deposited is owned jointly or in com- 
mon by persons who cannot agree upon the manner of its de- 
livery, the depositary may deliver to each his proper share 
thereof, if it can be done without injury to the thing. 


CHAPTER II. 


DEPOSIT FOR KEEPING. 


Artic.e I. General provisions. 
II. Gratuitous deposit. 
III. Storage. 
IV. Inn keepers. 
V. Finding. 
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ARTICLE I. 


GENERAL PROVISIONS. 


Sectios 919. Depositor must indemnify depositary. 
920. Obligation of depositary of animals. 
921. Obligations as to use of things deposited. 
922. Liability for damage arising from wrongful use. 
923. Sale of thing in danger of perishing. 
934. Injury to, or loss of thing deposited. 
925. Service rendered by depositary. 
926. Extent of bis liability for negligence. 


Src. 919. A depositor must indemnify the depositary : ma aii 

1. For all damage caused to him by the defects or vices of %Poellry. 
the thing deposited; and, 

2. For all expenses necessarily incurred by him about the 
thing, other than such as are involved in the nature of the 
undertaking. 

Sec. 920. A depositary of living animals must provide them seins op: 
with suitable food and shelter, and treat them kindly. animals. 

Sec. 921. A depositary may not use the thing deposited, or a Obligations 
permit it to be used, for any purpose, without the consent of thing deposited 
the depositor. He may not, if it is purposely fastened by the 
depositor, open it without the consent of the latter, in case of 
necessity. 

Sec. 922. A depositary is liable for any damage happening ete a 
to the thing deposited during his wrongful use thereof, unless from wrongfal 
such damage must inevitably have happened though the prop- 
erty had not been thus used. 


Sec. 923. If a thing deposited is in actual danger of per- egle of thing 
ishing before instructions can be obtained from the depositor, perlehing. 
the depositary may sell it for the best price obtainable, and 
retain the proceeds as a deposit, giving immediate notice of 
his proceedings to the depositor. 

Sec. 924. If a thing is lost or injured during its deposit, iP” 
and the depositary refuses to inform the depositor of the cir- “Potted. 
cumstances under which the loss or injury occurred, so far as 
he has information concerning them, or willfully misrepre- 
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sents the circumstances to him, the depositary is presumed to 
have willfully or by gross negligence permitted the loss or in- 
jury to occur. 
dered by doos- SEC. 925. So far as any service is rendered by a depositary. 
itary, or required from him, his duties and liabilities are prescribed 


by the Title on Employment and Service. 


p äztent of nis Sec. 926. The liability of a depositary for negligence is 
negigence. limited to the amount which he is informed or has reason to 


suppose the thing deposited to be worth. 


ARTICLE II. 
GRATUITOUS DEPOSIT. 


SECTION 927. Gratuitous deposit, what. 
928. Nature of involuntary deposits. 
929. Degree of care required of gratuitous depositary. 
990. His duties cease, when. 


aciraiuitons SEC. 927. Gratuitous deposit is a deposit for which the de- 
mu" positary receives no consideration beyond the mere posses- 
sion of the thing deposited. 


Nature of Sec. 928. An involuntary deposit is gratuitous, the deposi- 
involuntary e A 
deposit. tary being entitled to no reward. 

Degree of Sec. 929. A gratuitous depositary must use at least slight 


care required of 


ratultons care for the preservation of the thing deposited. 


vaaia dition, Src. 930. The duties of a gratuitous depositary cease: 
1. Upon his restoring the thing deposited to its owner: or, 
2. Upon his giving reasonable notice to the owner to remove 
it, and the owner failing to do so within a reasonable time. 
But an involuntary depositary, under subdivision 2 of sec- 
tion 909, cannot give such notice until the emergency which 
gave rise to the deposit is past. 
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ARTICLE III. 


STORAGE. 


SECTION 931. Deposit for hire. 
932. Degree of care required of depositary for hire. 
9233. Rate of compensation for fraction of a week, &c. 
9334, 935. Termination of deposit. 


SEC. 931. A deposit not gratuitous is called storage. The | Deposit for 
depositary in such case is called a depositary for hire. 
Src. 932. .\ depositary for hire must use at least ordinary ,. Potent, 


care for the preservation of the thing deposited. of depositary 


Src. 933. In the absence of a different agreement or usage, Hate of com- 
a depositary for hire is entitled to one week’s hire for the sus- fraction ofa 
tenance and shelter of living animals during any fraction of 
a week, and to half a month’s hire for the storage of any oth- 


er property during any fraction of a half month. 


Sec. 934. In the absence of an agreement as to the length , Termination 
of time during which a deposit is to continue, it may be ter- 
minated by the depositor at any time, and by the depositary 
upon reasonable notice. 

Src. 935. Notwithstanding an agreement respecting the same. 
length of time during which a deposit is to continue, it may 
be terminated by the depositor, on paying all that would be- 
come due to the depositary in case of the deposit so continu- 
ing- 
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Innkeeper’s 
Hability. 


How exempted 


froin liability. 
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ARTICLE IV. 


INNKEEPERS. 


Section 936. Innkeeper’s liability. 
987. How exempted from liability. 


Src. 936. An innkeeper is liable for all losses of, or injuries 
to, personal property placed by his guests under his care, un- 
less occasioned by an irresistible superhuman cause, by a 
public enemy, by the negligence of the owner, or by the act 
of some one whom he brought into the inn. 


Src. 937. If an innkeeper keeps a fireproof safe, and gives 
notice to a guest, either personally, or by putting up a printed 
notice in a prominent place in the room occupied by the guest. 
that he keeps such a safe, and will not be liable for money, 
jewelry, documents, or other articles of unusual value and 
small compass, unless placed therein, he is not liable, except 
so far as his own acts contribute thereto, for any loss of, or 
injury to, such article, if not deposited with him, and not re 
quired by the guest for present use. 


ARTICLE V. 


SECTION 938, Obligation of finder. 
939. Finder to notify owner. 
940. Claimant to prove ownership. 
941. Reward, &c., to finder. 
942. Finder may put thing found on storage. 
943. When finder may sell the thing found. 
44. low sale is to be made. 
045. Surrender of thing to the tinder. 
946. Thing abandoned. 
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Sec. 938. One who finds a thing lost, is not bound to take o qigstion® 


charge of it, but if he does so, he is thencefurward a deposi- 
tary for the owner, with the rights and obligations of a de- 
Ppositary for hire. 

Sec.'939. If the finder of a thing knows or suspects who is youn’ owner. 
the owner, he must, with reasonable diligence, give him notice 
of the tinding; and if he fails to do so, he is liable in dama- 
ges to the owner, and has no claim to any reward offered by 
him for the recovery of the thing, or to any compensation for 
his trouble or expenses. 

Sec. 940. The finder of a thing may, in good faith, before | Clatmant to 
giving it up, require reasonable proof of ownership from any =r. 
person claiming it. 

SEc. 941. The finder of a thing is entitled to compensation „Reward, éc.. 
for all expenses necessarily incurred by him in its preserva- 
tion, and for any other service necessarily performed by him 
abont it, and to a reasonable reward for keeping it. 

Sec. 942. The finder of a thing may exonerate himself from | Finder may 
liability at any time, by placing it on storage with any re- found on 
sponsible person of good character, at a reasonable expense. 

Sec. 943. The finder of a thing may sell it, if it is a thing Pe it 
which is commonly the subject of sale, when the owner cannot thing found. 
with reasonable diligence be found, or, being found, refuses 
upon demand to pay the lawful charges of the finder, in the 
following cases: 

1. When tie thing isin danger of perishing, or of losing 
the greater part of its value; or, 

2. When the lawful charges of the finder amount to two- 
thirds of its value. 

_ Sec. 944, A sale under the provisions of the last section must „owsa 1s 
be made in the same manner as the sale of a thing pledged. 

SEC. 945. The owner of a thing found may exonerate him-, renee of 
self from the claims of the finder by surrendering it to him in sneer. 


satisfaction thereof. 
Src. 946. The provisions of this article have no application Tne | 
to things which have been intentionally abandoned by their 


owners. 
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CHAPTER III. 


DEPOSIT FOR EXCHANGE. 


SECTION 947. Relations of the parties. 


meuo BEC. 947. A deposit for exchange transfers to the deposita- 
ry the title to the thing deposited, and creates between him 
and the depositor the relation of debtor and creditor merely. 


TITLE IV. 


LOAN. 


Cuarten l. Loan for use. 
I]. Loan for exchange. 
IH. Loan for money. 


CHAPTER 1. 
LOAN FOR USE. 


Srction 948. Loan, what. 
$49. Title to property lent. 
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Section 950, 951. Care required of borrower. 
952. Degree of skill. 
953. Borrower, when to repair injuries. 
954 Use of thing lent. 
955. Relending, forbidden. 
956. Borrower, when to bear expenses. 
957. Lender liable for defects. 
958. Lender may require: return of thing lent. 
959. When returnable without demand. 
960. Place of return. 


Sec. 948. A loan for use is a contract hy which one gives to Tean- what. 
another the temporary possession and use of personal prop- 
erty, and the latter agrees to return the same thing to him at 
a future time, without reward for its use. 


Sec. 949. A loan for use docs not transfer the title to the siyem Pre” 
thing; and all its increase during the period of the loan be- 
longs to the lender. 


Care required 


Sec. 950. A borrower for use must use great care for the or borrower. 
preservation in safety and in good condition of the thing 


lent. 


' = ee e Si 5 
Sec. 951. One who borrows a living animal for use, must ™”* 


treat it with great kindness, and provide everything necessary 
and suitable for it. 


Degree of 


Sec. 952. A borrower for use is bound to have and to exer- axm 
rise such skill in the care of the thing lent, as he causes the 
lender to believe him to possess. 


Borrower, 


Sec. 953. A borrower for use must repair all deteriorations when to repair 
or injuries to the thing lent, which are occasioned by his neg- '™™""** 
ligence, however slight. 


SEC. 954. The borrower of a thing for use may use it for ,,Use of thing 
such purposes only as the lender might reasonably anticipate 
at the time of lending. 
Relending 


Sec. 955. The borrower of a thing for use must not part fopdidden. 
with it to a third person, without the consent of the lender. 


Sec. 956. The borrower of a thing for use must bear all its | Borrower. | 
expenses during the loan, except such as are necessarily in- expenses. 
curred by him to preserve it from unexpected and unusual 
injury. For such expense he is entitled to compensation from 
the lender, who may, however, exonerate himself by surren- 
ering the thing to the borrower. 
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to goder liable =~ Sec. 957. The lender of a thing for use must indemnify the 
borrower for damage caused by defects or vices in it, which 
he knew at the time of lending, and concealed from the bor- 
rower. 


reer, SEC. 958. The lender of a thing for use may at any time re 

ofthing lent. quire its return, even though he lent it for a specified time or 
purpose. But if, on the faith of such an agreement, the bor- 
rower has made such arrangements that a return of the thing 
before the period agreed upon would cause him loss, exceed- 
ing the benefit derived by him from the loan, the lender mnst 
indemnify him for such loss, if he compels such return, the 
borrower not having in any manner violated his duty. 


„Seen retan- Seo. 959. If a thing is lent for use for a specified time or 
demand. purpose, it must be returned to the lender without demand, as 
soon as the time has expired, or the purpose has been accom- 
plished. In other cases it need not be returned until de- 


manded. 


„paeo Sec. 960. The borrower of a thing for use must return it to 
i the lender, at the place contemplated by the parties at the 
time of lending; or if no particular place was so contempla- 

ted by them, then at the place where it was at that time. 


CHAPTER II. 
LOAN FOR EXCHANGE. 


SECTION 961, 962. Loan for exchange, what. 
963. Title to property lent. 
964. Contract cannot be modified by lender. 
965. Certain sections applicable. 


akom foret- Sec. 961. A loan for exchange is a contract by which one 
delivers personal property to another, and the latter agrees to 
return to the lender a similar thing at a future time, without 
reward for its use. 
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SEC. 962. A loan, which the borrower is allowed by the 5°- 
lender to treat asa loan for use, or for exchange, at his option, 
is subject to all the provisions of this chapter. 


Sec. 963. By a loan for exchange the title to the thing lent ,Stgie Prop- 
is transferred to the borrower, and he must bear all its expen- 
ses, and is entitled to all its increase. 


SEC. 964. A lender for exchange cannot require the borrow- ,,Contract 
er to fulfill his obligations at a time, or in a manner, different modifed by 


lender. 
from that which was originally agreed upon. 


SEC. 965. Sections 957, 959, and 960, apply to a loan for tioma applies 
exchange. 


CHAPTER III. 


LOAN OF MONEY. 


SECTION 966. Loan of money. 
967. Loan to be repaid in current moncy. 
968. Loan may be for reward. 
069. Interest, what. 
970. Annual rate. 
971, 972. Legal interest. 
973. Deduction of amount of interest in advance. 
074. Recovery of amount exceeding legal interest. 
975. Reservation of illegal interest renders contract: void. 
976. Rights of borrower under contract reserving illegal intcrest. 
977. Cure of usury. 
78. Subsequent usury. 


Src- 966. A loan of money is a contract by which one de- money 
livers a sum of money to another, and the latter agrees to 
return at a future time a sum equivalent to that which he bor- 
rowed. A loan for mere use is governed by the chapter on 
Loan for Use. 


Sec. 967. A borrower of money must pay the amount due in , Loanto be 
such money as is current at the time when the loan becomes ™t money- 
due, whether such money is worth more or less than the actual 


money lent. 


184 CIVIL CODE. 


plein maybe Sxc. 968. A loan of money may be made with or without 
reward, but is presumed to be made for reward. 
Src. 969. Reward for the loan, forbearance, or use of money, 
or its equivalent, is called interest. 
Annmalrate. SEC. 970. When a rate of interest is prescribed by a law or 
contract, without specifying the period of time by which such 
rate is to be calculated, it is to be deemed an annual rate. 


{uterest, what. 


Legal Interest. Skc. 971. Under an obligation to pay interest, no rate being 
specified, interest is payable at the rate of seven one-hun- 
dredths of the principal for one year, and in the like propor- 
tion for a longer or shorter time; but in the computation of 
interest for less than a year, three hundred and sixty days are 

‘deemed to constitute a year. 


Same. Sec. 972. No greater interest than is allowed by the last 
section may be computed, unless otherwise specified in the 
contract or obligation, in which case it cannot exceed two per 
cent. per month, or twenty-four one-hundredths of the princi- 
pal for one year. 


Deductlonof Sec. 973. The interest which would become due at the end, 


amount of 
interest in 


cde of the term fer which a loan is made, not exceeding one year’s 
interest in all, may be deducted from the loan in advance if 
the parties thus agree. 


anore of Sec, 974. When a greater rate of interest has been paid 
ies est than is allowed by this title, the person paying it may recover 


the excess from the person taking it. 
tenervationof Spo, 975, Every contract by which a lender of money inten- 
renders con” tionally takes or reserves to himself therefor any benefit or 
advantage whatever, in addition to the rate of interest allow- 


ed by this Title, is voidable by the party prejudiced thereby. 
Rights of Src. 976. A borrower under a usurious contract is entitled 


borrower under 


contract reserv- to recover from the lender all that he gave to him under the 
hile same, without restoring or paying anything to the lender. 


Cureofueury. SEC. 977. A usurious contract may be made valid by an ex- 
press remission of the usury by the creditor, in good faith, 
before the debt is due. 

Pia da Src. 978. A loan on lawful interest is not avoided by a sub- 
sequent agreement to pay usury, but the latter agreement alone 
is void. 
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TITLE V. 


HIRING, 


Cuapter I. Hiring in general. 
II. Hiring of real property. 
UI. Hiring of personal property. 


CHAPTER I. 


HIRING IN GENERAL. 


SECTION 979. Hiring, what. 
980. Products of thing. 
961. Quiet possession. 
962. Degree of care, &c., on part of hirer. 
983. Must repair injuries, &c. 
984. Thing let for a particular purpose. 
985. When letter may terminate the hiring. 
986. When hirer may terminate tlre hiring. 
987. When hiring terminates. 
988. When terminated by death, &c., of party. 
- $89. Apportionment of hire. 


Sec. 979. Hiring is a contract by which one gives to another Hiring, what. 
the temporary possession and use of property, other than 
money, for reward, and the latter agrees to return the same to 
the former at a future time. 

Src. 980. The products of a thing hired, during the hiring, Products or 
belong to the hirer. al 

Src. 981. An agreement to let upon hire binds the letter to Quiet 
secure to the hirer the quiet possession of the thing hired dur- ?°"****"™ 
ing the term of the hiring, against all persons lawfully claim- 
ing the same. 

SEC. 982. The hirer of a thing must use ordinary care for its „Degree of care 


n part of 
preservation in safety and in good condition. Biror 
24 
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Must repalr 
injuries, &c. , 


Thing let for 
A particular 
purpose. 


When letter 
may terminate 
the hiring. 


When hirer 
may terininate 
the hiring. 


When hiring 
terminates. 


When termin- 
nied by death, 
êc., of party. 


Apportion- 
ment of hire. 
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Sec. 983. The hirer of a thing must repair all deteriorations 
or injuries thereto occasioned by his ordinary negligence. 

Src. 984. When a thing is let for a particular purpose, the 
hirer must not use it for any other purpose; and if he does, 
the letter may hold him responsible for its safety during such 
use, in all events, or may treat the contract as thereby re 
scinded. 

Sec. 985. The letter of a thing may terminate the hiring, 
and reclaim the thing, before the end of the term agreed 
upon: 

1. When the hirer uses, or permits a use of the thing hired, 
in a manner contrary to the agreement of the parties; or, 

2. When the hirer does not, within a reasonable time after 
request, make such repairs as he is bound to make. 

Sec. 986. The hirer of a thing may terminate the hiring be- 
fore the end of the term agreed upon: 

1. When the letter does not, within a reasonable time after 
request, fulfill his obligations, if any, asto placing and secur- 
ing the hirer in the quiet possession of the thing hired, or 
putting it into a good condition, or repairing; or, 

2. When the greater part of the thing hired, or that part 
which was, and which the letter had, at the time of the hiring. 
reason to believe was, the material inducement to the hirer to 
enter into the contract, perishes from any other cause than 
the ordinary negligence of the hirer. 

Sec. 987. The hiring of a thing terminates: 

1. At the end of the term agreed upon; 

2. By the mutual consent of the parties; 

3. By the hirer acquiring a title to the thing hired, superior 
to that of the letter; or, 

+. By the destruction of the thing hired. 

Sec. 988. If the hiring of a thing is terminable at the pleas- 
ure of one of the parties, it is terminated by notice to the 
other of his death or incapacity to contract. In other cages, 
it is not terminated thereby. 

Src. 989. When the hiring of a thing is terminated before 
the time originally agreed upon, the hirer must pay the due 
proportion of the hire for such use as he has actually made 
of the thing, unless such use is merely nominal,and of no 
benefit to him. 
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CHAPTER II. 
HIRING OF REAL PROPERTY. 


Section 990. Lessor to make dwelling house fit for its purpose. 
991. When lessee may make repairs, &c. 
992. Term of hiring when no limit is fixed. 
993, Hiring of lodgings for indefinite term. 
994. Renewal of lease by lessce’s continued possession. 
995. Notice to quit. 
996. Rent, when payable. 
997. Tenant must deliver notice served on him. 
998 Letting parts of rooms forbidden. 


Src. 990. The lessor of a building intended for the occupa- |... 
tion of human beings must put it into a condition fit for that make dwelling 


purpose, and must repair all subsequent dilapidations thereof, purpose. 
except such as are mentioned in section 983. 


Sec. 991. If, within a reasonable time after notice to the when lessee 
lessor of dilapidations which he ought to repair, he neglects repairs, Se. 
to do so, the lessee may repair the same himself, and deduct 
the expense of such repairs from the rent, or otherwise recover 


it from the lessor. 
Sec. 992. A hiring of real property, other than lodgings, iS Term of hiring 


presumed to extend to the next day upon which it is the usage is'szea "™" 
of the place to make annual hiring of real property. In 
places where there is nv usage on the subject, such a hiring is 


presumed to be for one year from its commencement. 
Sec. 993. A hiring of lodgings for an unspecified term is , Miringor , 


presumed to have been made for such length of time as the indeanite term. 
parties adopt for the estimation of the rent. Thusa hiring at 
a weekly rate of rent is presumed to be for one week. Inthe 
absence of any agreement respecting the length of time or the 


rent, the hiring is presumed to be monthly. 
Sec. 994. Ifa lessee of real property remains in possession _ Renewal of 


lease by lessce's 


thereof, after the expiration of the hiring, and the lessor ac- continued 
cepts rent from him, the parties are presumed to have renewed 5 ` 
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the hiring on the same terms and for the same time, not ex- 
ceeding one year. 

eon Sec. 995. A hiring of real property, for a term not specified 
by the parties, is deemed to be renewed as stated in the last 
section, at the end of the term implied by law, unless one of 
the parties gives notice to the other of his intention to termi- 
nate the same, at least as long before the expiration thereof as 
the term of the hiring itself, not exceeding one month. 

Rott Alaa Sec. 996. The rent of agricultural and wild land is payable 
yearly at the end of each year. Rents of lodgings are paya- 
ble monthly at the end of each month. Other rents are pay- 
able quarterly at the end of each quarter from the time the 
hiring takes effect. The rent for a hiring shorter than the 
periods herein specified, is payable at the termination of the 
hiring. ` 

aenant must Sko. 997. Every tenant who receive notices of any proceed- 

served on him. ing to recover the real property occupied by him, or the pos- 
session thereof, must immediately inform his landlord of the 
same. 


of tting parte Sec. 998. One who hires part of a room, for a dwelling, is 
forbidden. entitled to the whole of the room, notwithstanding any agree 
ment to the contrary; and if a landlord lets a room as a 
dwelling for more than one family, the person to whom he 
first lets any part of it is entitled to the possession of the 
-whole room for the term agreed upon, and every tenant in the 
building, under the same landlord, is relieved from all obli- 

gation to pay rent to him. 


CHAPTER III. 


HIRING OF PERSONAL PROPERTY. 


Srctiox 999. Obligations of letter of personal property. 
1000. Ordinary expenses. 
1001. Extraordinary expenses. 
1002. Return of thing hired. 
1003. Charter-party, what. 
Obligations Sec. 999. One who lets personal property must deliver it to 


of letter of per- 


sonal property. the hirer, secure his quiet enjoyment thereof against all lawfal 
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claimants, put it into a condition fit for the purpose for which 
he lets it, and repair all deteriorations thereof not occasioned 
by the fault of the hirer, and not the natural result of its use. 
Sec. 1000. A hirer of personal property must bear all such ,,0runa'y 
eXpenses concerning it as might naturally be foreseen to at- 
tend it during its use by him. All other expenses must be 
borne by the letter. 
Sec. 1001. If a letter fails to fulfill his obligations, as pre- ,,“3irmordin® 
scribed by section 999, the hirer, after giving him notice to do 
so, if such notice can conveniently be given, may expend any 
reasonable amount necessary to make good the letter’s default, 
and may recover such amount from him. 
Sec. 1002. At the expiration of the term for which personal (tun. 
property is hired, the hirer must return it to the letter at the 
place contemplated by the parties at the time of hiring, or if 
no particular place was so contemplated by them, at the place 
which it was at that time. 
Sec. 1003. The contract by which a ship is let is termed a ,Charter-party, 
charter-party. By it, the owner may either let the capacity or 
barden of the ship, continuing the employment of the owner’s 
master, crew and equipments, or may surrender the entire ship 
to the charterer, who then provides them himself. The master 
or a part owner may be a charterer. 
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TITLE VI. 
SERVICE. 


Cuarter I. Service with employment. 
II. Particular employment. 
III. Service without employment. 


CHAPTER I. 


SERVICE WITH EMPLOYMENT. 


ARTICLE I. Definition of employment. 
II. Obligations of the employer. 
III. Obligations of the employee. 
IV. Termination of employment. 


ARTICLE I. 
DEFINITION OF EMPLOYMENT. 


Sgcrion 1004. Employment, what. 


Sec. 1004. The contract of employment is a contract by 
which one, who is called the employer, engages another, who 
is called the employee, to do something for the benefit of the 


employer or of a third person. 


Employment, 
what.” i 
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ARTICLE II. 


OBLIGATIONS OF THE EMPLOYER. 


SECTION 1005. When employer must indemnify employec. 
1006. When not. 
1007. Employer to indemnify for his own negligence. 


Sec. 1005. An employer must indemnify his employee, ex- 
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ployer ma must 


cept as prescribed in the next section, for all that he necessa- employee 


rily expends or loses in direct consequence of the discharge of 
his duties as such, or of his obedience to the directions of the 
employer, even though unlawful, unless the employee, at the 
time of obeying such directions, believed them to be unlawful. 

Src. 1006. An employer is not bound to indemnify his em- 
ployee for losses suffered by the latter in consequence of the 
ordinary risks of the business in which he is employed, nor 
in consequence of the negligence of another person employed 
by the same employer in the same general business, unless he 
has neglected to use ordinary care in the selection of the cul- 
pable employee. 

Src. 1007. An employer must in all cases indemnify his em- 
ployee for losses caused by his own want of ordinary care. 


ARTICLE III. 


OBLIGATIONS OF THE EMPLOYEE. 


Sxzcrion 1009, 1009, 1010. Duties of gratuitous employee. 
1011. Duties of employee for reward. 
1012. Duties of employee for his own benefit. 
1013. Contracts for service limited to two years. 
1014. Employee must obey employer. 


When not. 


Employer to 
indemnify for 
his own 
negligence. 
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1015. Employee to conform to usage. 

1016. Degree of skill required. 

1017. Must use what skill he has. 

1018. What belongs to employer. 

1019. Duty to account. 

1020. Employee not bound to deliver without demand. 
1021. Preference to be given to employers. 
1022. Responsibility of employce for substitute. 
1028. Responsibility for negligence. 

1024. Surviving employee. 

1025. Confidential employment. 


gue Sec. 1008. One who, without consideration, undertakes to 

employee. do a service for another, is not bound to perform thesame, but 
if he actually enters upon its performance, he must use at 
least slight care and diligence therein. 

Same. Sec. 1009. One who, by his own special request, induces 
another to intrust him with the performance of a service, must 
perform the same fully. In other cases one who undertakes 
a gratuitous service may relinquish it at any time. 

Src. 1010. A gratuitous employee, who accepts a written 
power of attorney, must act under it so long as it remains in 
force, or until he gives notice to his employer that he will not 


Same. 


do so. 

Dutios of Sec. 1011. One who, for a good consideration, agrees tv 
employee for z 3 
reward. serve another, must perform the service, and must use ordina- 

ry care and diligence therein, so long as he is thus employed. 

Duties of SEc. 1012. One who is employed at his own request to do 


iieuwndenent, that which is more for his own advantage than for that of his 
employer, must use great care and diligence therein to protect 
the interest of the latter. 


Contract for SEC. 1013. A contract to render personal service, other than 
twiwoyam & contract of apprenticeship under sections 140, 143, or 149. 
cannot be enforced against the employee beyond the term of 
two years from the commencement of service under it, but if 
the employee voluntarily continues his service under it beyond 
that time, the contract may be referred to as affording a pre- 

sumptive measure of the compensation. 
„Employee Src. 1014. An employee must substantially comply with all 
employer. the directions of his employer concerning the service on which 
he is engaged, even though contrary to the provisions of this 
Title, except where such obedience is impossible, or unlawful. 
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or would impose new and unreasonable burdens upon the em- 
ployee. or in case of an emergency which, according to the 
best information which the employee can with reasonable dili- 
gence obtain, the employer did not contemplate, in which he 
cannot, with reasonable diligence, be consulted, and in which 
non-compliance is judged by the employee, in good faith, and 
in the exercise of reasonable discretion, to be absolutely neces- 
sary for the protection of the employer’s interests. In all such 
cases, the employee must conform as nearly to the directions 
of his employer as may be reasonably practicable, and most 
for the interest of the latter. 

Src. 1015. An employee must perform his service in con- .bmPloye to 
formity to the usage of the place of performance, unless other- "“***- 
wise directed by his employer, or unless it is impracticable, or 
manifestly injurious to his employer to do so. 

Src. 1016. An employce is bound to exercise a reasonable ake i 
degree of skill, unless his employer has notice, before em- 
ploying him, of his want of skill. 

Src. 1017. An employee is always bound to use such skill „Mist me what 
as he possesses. 

Src. 1018. Everything which an employee acquires by vir- to taai elong: 
tue of his employment, except the compensation, if any, which 
is due to him from his employer, belongs to the latter, whether 
acquired lawfully or unlawfully, or during, or after the expir- 
ation of, the term of his employment. 

SEc. 1019. An employee must, on demand, render to his ssam” 
employer just accounts of all his transactions in the course of 
his service, as often as may be reasonable, and must, without 
demand, give prompt notice to his employer of everything 
which he receives for his account. 

Src. 1020. An employee, who receives anything on account , Employee net 
of his employer, in any capacity other than that of a mere gUwithout 
servant, is not bound to deliver it to him until demanded, and 
is not at liberty to send it to him from a distance without de- 
mand, in any mode involving greater risk than its retention 
by the employee himself. 

Src. 1021. An employee, who has any business to transact Senta » 
on his own account, similar to that intrusted to him by hig °™”'°"°™ 
employer, must always give the latter the preference. If in-_ 
trusted with similar affairs by different employers, he must 

25 
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give them preference according to their relative urgency, or. 
other things being equal, according to the order in which they 


were committed to him. 


ofannioee ? SEC. 1022. An employee, who is expressly authorized to 


foreman employ a substitute, is liable to his principal only for want of 
ordinary care in his selection. The substitute is directly re 
sponsible to the principal. 

y Reaponstbiit- SEC. 1023. An employee, who is guilty of a culpable degree 

Sasa of negligence, is liable to his employer for the damage thereby 
caused to the latter; and the employer is liable to him, if the 
service is not gratuitous, for the value of such services only as 
are properly rendered. 


Stagione Sec. 1024. Where service is to be rendered by two or more 
persons jointly, and one of them dies, the survivor must act 
alone, if the service {to be rendered is such as hecan rightly 
perform without the aid of the deceased person, but not other- 
wise. 

employment SEC. 1026. The obligations peculiar to confidential employ- 


ments are defined in the Title on Trusts. 


ARTICLE IV. 


TERMINATION OF EMPLOYMENT. 


Section 1026. Termination by death, &c., of employer. 
1027. Employment, how terminated. 
1028. Continuance of service in certain cases. 
1029. Termination at will. 
1030. Termination by employer for fault. 
1031. Termination by employec for fault. 
1032. Compensation of employee dismissed for cause. 
1033. Compensation of employee leaving for cause. 


by death, Se Sec. 1026. Every employment, in which the power of the 
œ employe. employee is not coupled with an interest in its subject, is ter 
minated by notice to him of: 
1. The death of the employer; or, 
2. His legal incapacity to contract. 
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Sec. 1027. Every employment is terminated: nemployment, 

1. By the expiration of its appointed term; 

2. By the extinction of its subject; 

3. By the death of the employee; or, 

4. By his legal incapacity to act as such. 

Src. 1028. An employee, unless the term of his service has a anina" 
expired, or unless.he has a right to discontinue it at any time, °"""'" casee- 
without notice, must continue his service after notice of the 
death or incapacity of his employer, so far as is necessary to 
protect from serious injury the interests of the employer’s suc- 
cessor in interest, until a reasonable time after notice of the 
facts has been communicated to such successor. The success- 
or must compensate the employee for such service, according 
to the terms of the contract of employment. 


Sec. 1029. An employment having no specified term may be ,,Tejmination 
terminated at the will of either party, on notice to the other, 
except where otherwise provided by this Title. 


Sec. 1030. An employment, even for a specified term, may hy comares 
he terminated at any time by the employer, in case of any © faut. 
willful breach of duty by the employee, in the course of his 
employment, or in case of his habitual neglect of his duty, 


or continued incapacity to perform it. 


Src. 1031. An employment, even for a specified term, may ,,7ermination 
be terminated by the employce at any time, in case of any ® =t 
willful or permanent breach of the obligations of his employ- 
er to him as an employee. 

Src. 1032. An employee, : dismissed by his employer for geomiensition 
good cause, is not entitled to any compensation for services dtemisved k for 
rendered since the last day upon which a payment became 
due to him under the contract. 

Src. 1033. An employee, who quits the service of his em- pc ompenanilan 
ployer for good cause, is entitled to such proportion of the leaviag for 
compensation which would become due in case of full per- 
formance, as the services which he has already rendered bear 
to the services which he was to render as full performance. 
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CHAPTER II. 
PARTICULAR EMPLOY MENTS. 


ARTICLE J]. Master and servant. 
II. Agents. 
II. Factors. 
IV. Shipmasters. 
V. Mates and seamen. 
VI. Ships’ managers. 


ARTICLE I. 
MASTER AND SERVANT. 


Secrion 1034. Servant, what. 
1085, 1036. Term of hiring. 
1037. Renewal of hiring. 
1088. Time of service. 
1089. Servant to pay over without demand. 
1040. When servant may be discharged. 


Bervant, what. Skc, 1034. A servant is one who is employed to render per- 
sonal service to his employer, otherwise than in the pursuit of 
an independent calling, and who in such service remains en- 
tirely under the control and direction of the latter, who is 
called his master. 


Termofhiring SEC. 1035. A servant is presumed to have been hired for 
such length of time as the parties adopt for the estimation of 
wages. A hiring at a yearly rate is presumed to be for one 
year; a hiring at a daily rate, for one day; a hiring by piece 
work, for no specified term. 
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SEc. 1036. In the absence of any agreement as to wages, a “*™* 


domestic servant is presumed to be hired by the month; a 
clerkKyor other servant not merely mechanical or agricultural, 
by the year; and other servants for no specified term. 

SEC. 1037. Where, after the expiration of an agreement re- ,none™"! of 
specting the wages and the term of service, the parties con- 
tinue the relation of master and servant, they are presumed 
to have renewed the agreement for the same wages and term 
of service. 

SEC. 1038. The entire time of a domestic servant belongs to serie” 
the master; and the time of other servants to such extent as 
is usual in the business in which they serve, not exceeding in 
any case ten hours in the day. 

SEC. 1039. A servant must deliver to his master, as soon as acsrYantto pay 
with reasonable diligence he can find him, everything that he*™"* 
receives for his account, without demand; but he is not bound 
without orders from his master, to send anything to him 
through another person. 

Sec. 1040. A master may discharge any servant, other than mage serrant 
an apprentice, whether engaged for a fixed term or not: asa i 

1. If he is guilty of misconduct in the course of his service, 
or of gross immorality, though unconnected with the same; 
or, 

2. If, being employed about the person of the master, or in 
a confidential position, the master discovers that he has been 
guilty of misconduct, before or after the commencement of 
his service, of such a nature that, if the master had known or 
contemplated it, he would not have so employed him. 


ARTICLE II. 
AGENTS. 


@porr0n 1041. Agent to conform to his authority. 
1042. Must keep his principal informed. 
10438. Collecting agent. 
1044. Responsibility of sub-agent. 


198 CIVIL CODE. 


paat ” Sec. 1041. An agent must not exceed the limits of his actual 


authority. authority, as defined by the Title on Agency. 


oust keephis SEC. 1042. An agent must use ordinary diligence to keep 


‘nformed. his principal informed of his acts in the course of the agency. 
wee Src. 1043. An agent, employed to collect a negotiable in- 
strument, must collect it promptly, and take all measures 
necessary to charge the parties thereto, in case of its dishon- 
or, and, if it is a bill of exchange, must present it for accept- 


ance with reasonable diligence. 


R bili- e e 
tyofrabezent, SEC. 1044. A mere agent of an agent is not responsible as 


such to the principal of the latter. 


ARTICLE III. 
FACTORS. 


SkctTion 1045. Factor, what. 
1046. Obedience required from factor. 
1047. Sale on credit. 
1048. Liability of factor under guaranty commission. 
1049. Factor cannot relieve himself from liability. 


Factor, what. Src, 1045. A factor is an agent who, in the pursuit of an 
independent calling, is employed by another to sell property. 
for him, and is vested by the latter with the possession or 
control of the property, or authorized to receive payment 
therefor from the purchaser. 


omeno = SEC. 1046. A factor must obey the instructions of his prin- 
factor. cipal, to the same extent as any other employee, notwith- 


standing any advances he may have made to his principal 
upon the property consigned to him, except that if the prin- 
cipal forbids him to sell at the market price, he may never- 
theless sell for his reimbursement, after giving to his princi- 
pal reasonable notice of his intention to do so, and of the 
time and place of sale, and proceeding in all respects as a 
pledgee. 
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SEC. 1047. A factor may sell property consigned to him on „opes on 
such credit as is usual, but, having once agreed with the pur- 
chaser upon the term of credit, may not extend it. 


SEC. 1048. A factor, who charges his principal with a guar- ,Xbity of 


anty commission upon a sale, thereby assumes absolutely to Zommission. 
pay the price when it falls due, as if it were a debt of his 

own, and not as a mere guaranty for the purchaser; but he 

does not thereby assume any additional responsibility for 

the safety of his remittance of the proceeds. 


Sec. 1049. A factor who receives property for sale under a | Factoreannot 
general agreement or usage to guaranty the sales, or the re- from liability. 
mittance of the proceeds, cannot relieve himself from respon- 


sibility therefor without the consent of his principal. 


ARTICLE IV. 


SHIPMASTERS. 


Secrion 1050. Appointment of master. 

1051. When must be on board. 
- 1052 Pilots. 

1053. Power of master over crew. 
1054 Power of master over passengers. 
1055. Impressing private stores. 
1056. When may abandon the ship. 
1057. Duties on abandonment. 
1058, When master cannot trade on ‘his own account, 
1059. Care and diligence. 
1060. Authority of master. 


Sec. 1050. The master of a ship is appointed by the owner, „Appointment 
and holds during his pleasure. The word “ ship,” as used in ` 
this Code, shall be construed to mean any boat, vessel, or 
structure fitted for navigation. 


Sec. 1051. The master of a ship is bound to be always on ,,Vhen mast 
board when entering or leaving a port. The word “ port,” as 
used in this Code, shall be construed to mean any place ona 
navigable river or lake where a vessel lands, to receive or put 
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off freight or passengers, or for any other purpose, and when 
a vessel has made a landing, it is said to be in port. 


ee Sec. 1052. Before leaving a port, the master of a ship must 


take a pilot on board, and the navigation of the vessel de- 
volves on him. 
maas aves Src. 1053. The master of a ship may enforce the obedience 
aaa of the mate and crew to his lawful commands by confinement 
and other reasonable corporeal punishment, not prohibited by 
law, being responsible for the abuse of his power. 


taster orn Src. 1054. The master of a ship may confine any person on 
passengers. board, during a voyage, for willful disobedience to his lawful 


commands. 

prittemore, Sec. 1055. If, during a voyage, the ship's supplies fail, the 
master, with the advice of the officers, may compel persons 
who have private supplies on board to surrender them for the 
common want, on payment of their value or giving security 


therefor. 
When may e ° . 
amandon the Src. 1056. The master of a ship must not abandon it during 
ahip. 


the voyage, without the advice of the other officers. 
Duties on 


abandonnent. SEC. 1057. The master of a ship, upon abandoning it, must 
carry with him, so far as it is in his power, the money and the 
most valuable of the goods on board, under penalty of being 
personally responsible. If the articles thus taken are lost 
from causes beyond his control, he is exonerated from lia- 
bility. 

cay hen master Spc. 1058. The master of a ship, who engages for a common 

cu bisowu profit on the cargo, must not trade on his own account, and if 
he does, he must account to his employer for all profits thus 
made by him. 

denena Sec. 1059. The master of a ship must use great care and 
diligence in the performance of his duties, and is responsible 
for all damage occasioned by his negligence, however slight. 

mauthority of Src. 1060. The authority and liability of the master of a 
ship, as an agent for the owners of the ship and cargo, are 
regulated by the Title on Agency. 
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ARTICLE V. 


MATES AND SEAMEN. 


Section 1061. Mate, what. 
1062. Seamen, what. 
1063. Mate and seamen, how engaged and discharged. 
1064. Unseaworthy vessel. 
1065. Seamen not to lose wages or lien by agreement. 
1066. Special agreement with seamen. 
1067. Wages depend on freightage. 
1068. When wages, &c., begin. 
1069. Wages, where voyage is broken up before departure. 
1070. Wrongful discharge. 
1071. Wages when not lost by wreck. 
1073. Certificate. 
1073. Disabled seamen. 
1074. Maintenance of seamen during sickness. 
1075. Death on the voyage. 
1076. Theft, &c., forfeits wages. 
1077. Seamen cannot ship goods. 
1078. Embezzlement and injuries. 
1079. Law governing scamen. 


SEC. 1061. The mate of a ship is the officer next in com- Mate, what. 
mand to the master. 


Src. 1062. All persons, other than the master, mates, pilots, 8¢*™°™ what. 
clerks and engineers, employed in and about the navigation 
of a vessel of any description, and in receiving and discharg- 
ing freight, supplies or any other thing, are to be deemed sea- 
men within the provisions of this Code. 


Sec. 1063. The mate and seamen of a ship are engaged by , Mate and 


the master, and may be discharged by him at any period of gnssged gud 
the voyage, for willful and persistent disobedience or gross 
disqualification, but cannot otherwise be discharged before 


the termination of the voyage. 
Sec. 1064. A mate or seamen is not bound to go on a voyage , Unieaworthy 


vessel. 
ina ship that is not seaworthy; and if there is reasonable 
doubt of its seaworthiness, he may refuse to proceed until a 
proper survey has been had. 
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jologewagenor SEc. 1065. A seaman cannot, by reason of any agreement, 

agreement. e deprived of his lien upon the ship, or ùf any remedy for 
the recovery of his wages to which he would otherwise have 
been entitled. Any stipulation by which he consents to aban- 
don his right to wages in case of the loss of a ship, or to 
abandon any right he may have or obtain in the nature of 
salvage, is void. 

mepecialagree- Skc. 1066. No special agreement entered into by a seaman 

Ree can impair any of his rights, or add to any of his obligations, 
as defined by law, unless he fully understands the effect of the 
agreement, and receives a fair compensation therefor. 

Waces depend SEC. 1067. Except as hereinafter provided, the wages of sea- 

o; age. 
men are due at the end of the voyage. 

a Shen pases, Sec. 1068. The right of a mate or seaman to wages and pro- 
visions begins either from the time he begins work, or from 
the time specified in the agreement for his beginning work, or 


from his presence on board, whichever first happens. 


see nre Sec. 1069. Where a voyage is broken up before departure 


kahore of the ship, the seamen must be paid for the time they have 
served, and may retain for their indemnity such advances as 
they have received. 

diene Sec. 1070. When a mate or seaman is wrongfully discharg- 
ed, or is driven to leave the ship by the cruelty of the master 
on the voyage, it is then ended with respect to him, and he 
may thereupon recover his full wages. 


BE alae Sec, 1071. In case of loss or wreck of the ship, a seaman is 
wreck. entitled to his wages up to the time of the loss or wreck. 
whether freightage has been earned or not, if he exerts him- 


self to the utmost to save the ship, cargo and stores. 


Certificate. Src. 1072. A certificate from the master or chief surviving 
officer of a ship, to the effect that a seaman exerted himself to 
the utmost to save the ship, cargo, and stores, is presumptive 
evidence of the fact. 


Disabled Src. 1073. Where a mate or seaman is prevented from ren- 
danii dering service by illness or injury, incurred without his fault, 
in the discharge of his duty on the voyage, or by being wrong- 
fully discharged, or by a capture of the snip, he is entitled to 

wages notwithstanding. 
Maintenance SEO. 1074. If a mate or seaman becomes sick or disabled 


of seamen daur- 


ing sickness. during the voyage without his fault, the expense of furnishing 
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him with suitable medical advice, medicine, attendance, and 
other provision for his wants, must be borne by the ship till 
the close of the voyage. 

Sec. 1075. If a mate or seaman dies during the voyage, his voyea on the 
personal representatives are entitled to his wages to the time 
of his death, if he would have been entitled to them had he 
lived to the end of the voyage. 

Src. 1076. Desertion of the ship without cause, or a justifi- fortelte wages: 
able discharge by the master during the voyage, for miscon- 
duct, or a theft of any part of the cargo or appurtenances of 
the ship, or a willful injury thereto or to the ship, forfeits all 
wages due for the voyage to a mate or seaman thus in fault. 

Sec. 1077. A mate or seaman may not, under any pretext, ure pile condi. 
ship goods on his own account, without permission from the 
master. 

Src. 1078. If any part of the cargo or appurtenances of a Saborea "t 
ship is embezzled or injured by the mate or a seaman, the 
offender, or, if it is not known which is the offender, all those 
of whom negligence or fault may be presumed, must make 
good the loss. 

Sec. 1079. The shipment of officers and seamen, and their ,,p40,Sc"™ 
rights and duties, are further regulated by law. 


ARTICLE VI. 


SHIPS’ MANAGERS. 


Sgctios 1080. Manager, what. 
1081. Duties of manager. 
1082. Compensation. 


Sec. 1080. The general agent for the owners, in respect to Manager, what. 
the care of a ship and freight, is called the manager; if he is 
a part owner he is also called the managing owner. 

Src. 1081. Unless otherwise directed, it-is the duty of the atest 
manager of a ship to provide for the complete seaworthiness 
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of the ship; to take carg of it in port; to see that it is provi- 
ded with necessary papers, with a proper master, mate and 


crew, and supplies of provisions and stores. 


Src. 1082. A managing owner is presumed to have no right 
to compensation for his own services. 


CHAPTER III. 


SERVICE WITHOUT EMPLOYMENT. 


SECTION 1083. Voluntary interference with property. 
1084. Salvage. 


Sec. 1083. One who officiously, and without the consent of 
the real or apparent owner of a thing, takes it into his pos- 
session, for the purpose of rendering a service about it, must 
complete such service, and use ordinary care, diligence, and 
reasonable skill about the same. He is not entitled to any 
compensation for his service or expenses, except that he may 
deduct actual and necessary expenses, incurred by him about 
such service, from any profits which his service has caused the 
thing to acquire for its owner, and must account to the owner 
for the residue. 


Src. 1084. Any person, other than the master, mate, or a 
seaman thereof, who rescues a ship, her appurtenances, or 
cargo, from danger, is entitled to a reasonable compensation 
therefor, to be paid out of the property saved. He has a lien 
for such claim, which is regulated by the Title on Liens. 
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TITLE VII. 
CARRIAGE. 


Cnarrer I. Carriage in general. 
II. Carriage of persons. 
III. Carriage of property. 
IV. Carriage of messages. 
V. Common carriers. 


CHAPTER I. 


CARRIAGE IN GENERAL. 


Section 1085. Contract of carriage. 
1086. Different kinds of carriers. 
1087. Marine and inland carriers, what. 
1088. Carriers by railroad and steamboat. 
1089. Carriers by sea. 
1090. Obligations of gratuitous carriers, 
1091. Obligations of gratuitous carrier who has begun to carry. 


Sec. 1085. The contract of carriage is a contract for the con- , Contract of 


veyance of property, persons, or messages, from one place to 
another. 


Sec. 1086. Carriage is either: kindeor 
1. Inland; OF, carriers, . 
2. Marine. 


Sec. 1087. Carricrs upon the ocean, upon arms of the sea, „parme and | 
upon the great lakes, Ontario, Ere, Huron, Michigan and Su- what. 
perior, and upon the rivers and canals connecting those lakes 
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with each other, are marine carriers. All others are inland 
carriers. 


Src. 1088. Rights and duties peculiar to carriers by railway 
and steamers, are defined in other codes or statutes. 


Src. 1089. Rights and duties peculiar to carriers by sea, are 
defined by acts of congress. 


Sec. 1090. Carriers without reward are subject to the same 
rules as employees without reward, except so far as is other- 
wise provided by this Title. 

Src. 1091. A carrier without reward, who has begun to per- 
form his undertaking, must complete it in like manner as if 
he had received a reward, unless he restores the person or 
thing carried to as favorable a position as before he com- 
menced the carriage. 


CHAPTER II. 


CARRIAGE OF PERSONS. 


Artic.£ I. Gratuitous carriage. 
If. Carriage for reward, 


ARTICLE I. 


GRATUITOUS CARRIAGE OF PERSONS. 


Secrion 1092. Degrec of care requircd. 


Sec. 1092. A carrier of persons without reward must use 
ordinary care and diligence for their safe carriage. 
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ARTICLE II. 
CARRIAGE FOR REWARD. 


Section 1093. Gencral duties of carrier. 
1094. Vehicles, 
1095. Not to overload his vehicles. 
1096. Treatment of passengers. 
1097. Rate of speed and delays. 


Src. 1093. A carrier of persons for reward must use the ut- fenera duties 
most care and diligence for their safe carriage, must provide 
everything necessary for that purpose, and must exercise to 
that end a reasonable degree of skill. 

SEC. 1094. A carrier of persons for reward is bound to pro- 
vide vehicles safe and fit for the purposes to which they are 
put, and is not excused for default in this respect by any de- 
gree of care. 

Sec. 1095. A carrier of persons for reward must not over- Not fe over 
crowd or overload his vehicle. sles; 

Src. 1096. A carrier of persons for reward must give to pas- , trenment of 
sengers all such accommodations as are usual and reasona- 
ble, must treat them with civility, and give them a reasonable 
degree of attention. 

Sec. 1097. A carrier of persons for reward must travel at a ani deya 
reasonable rate of speed, and without any unreasonable de- 
lay, or deviation from his proper route. 


Vehicles. 


208 CIVIL CODE. 


CHAPTER III. 
CARRIAGE OF PROPERTY. 


ARTICLE I. Gencral definitions. 
II. Obligations of the carrier. 
III. Bill of lading. 
IV. Freightage. 
V. Gencral average. 


ARTICLE I. 
GENERAL DEFINITIONS. 


Section 1098. Freight, consignor, &c., what. 


“Freight. con- SEC. 1098. Property carried is called freight; the reward, if 
wit." any, to be paid for its carriage is called freightage; the per- 
son who delivers the freight to the carrier is called the con- 
signor, and the person to whom it is to be delivered is called 


the consignce. 


ARTICLE II. 
OBLIGATIONS OF THE CARRIER. 


Section 1099. Care and diligence required of carriers. 
1100. Carricr to obey directions. 
1101. Conflict of orders. 
1102. Stowage, deviation, &e. 
1103. Delivery of freight. 
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Section 1104. Place of delivery. 
1105. Obligations of carrier when freight is not delivered to consignee. 
1106. How carrier may terminate his liability. 
1107. When consignee cannot be found. 


Sec. 1009. A carrier of property for reward must use at pate eauh 


least ordinary care and diligence in the performance of all his ““"""™ 
duties. A carrier without reward must use at least slight care 
and diligence. 


Carrier to 


Sec. 1100. A carrier must comply with the directions of the owy directions - 
consignor or consignee, tothe same extent that an employee 
is bound to comply with those of his employer. 


. . A fi f 
SEc. 1101. When the directions of a consignor and con- orter. ° 


signee are conflicting, the carrier must comply with those of 
the consignor in respect to all matters except the delivery of 
the freight, as to which he must comply with the directions of 
the consignee, unless the consignor has specially forbidden 
the carrier to receive orders from the consignee inconsistent 
with his own. 


Sec. 1102. A marine carrier must not stow freight upon gai‘. 
deck during the voyage, except where it is usual todo so, nor 
make any improper deviation from or delay in the voyage, 
nor do any other unnecessary act which would avoid an in- 
surance in the usual form upon the freight. 


Sec. 1103. A carrier of property must deliver it to the con- seine 


signee, at the place to which it is addressed, in the manner 
usual at that place. 


Sec. 1104. If there is no usage to the contrary at the place adien." 
of delivery, freight must be delivered as follows: 


1. If carried upon a railway owned and managed by the 
carrier, it may be delivered at the station nearest the place to 
which it is addressed; 

2. If carried by sea from a foreign country, it may be de- 
livered at the wharf where the ship moors, within a reasona- 
ble distance from the place of address; or if there is no wharf, 
on board a lighter alongside the chip; or, 

3. In other cases, it must be delivered to the consignee or 
his agent, personally, if either can, with reasonable diligence, 
be found. 

27 
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apigane Sec. 1105. If, for any reason, a carrier does not deliver 


fee tato freight to the consignee or his agent personally, he must give 

consignee notice to the consignee of its arrival, and keep the same in 
safety, upon his responsibility as a carrier, until the consign- 
ee has had a reasonable time to remove it. 


How carrier 


may terminate Sec. 1106. If a consignee does not accept and remove freight 
ue" within a reasonable time after the carrier has fulfilled his ob- 
ligation to deliver, or duly offered to fulfill the same, the car- 
rier may exonerate himself from further liability by placing 
the freight in a suitable warehouse, on storage, and giving 

notice thereof to the consignee. 


apnencon, — Sec. 1107. If a consignee of freight cannot, with reasonable 
be found, diligence, be found, the carrier may place it in a suitable 
warehouse for his account, but must give notice thereof to the 


consignor. 


‘ARTICLE III. 


BILL OF LADING. 


Section 1108. Bill of lading, what. 
1109, 1110. Bill of lading negotiable. 
1111. Effect of bill of lading on rights, &., of carrier. 
1112. Bills of lading to be given to consignor. 
1113. Carrier exonerated by delivery according to bill of lading. 
1114, Carricr may demand surrender of bill of lading before delivery. 


„Bi ofladiog, Sec. 1108. A bill of lading is an instrument in writing, 
signed by a carrier or his agent, describing the freight so as 
to identify it, stating the name of the consignor, the terms of 
the contract for carriage, and agreeing or directing that the 
freight be delivered to the order or assigns of a specified per- 
son at a specified place. 

aof adag SEC. 1109. All the title to the freight which the first holder 
of a bill of lading had when he received it, passes to every 
subsequent indorsee thereof in good faith and for value, in the 
ordinary course of business, with like effect and in like man- 
ner as in the case of a bill of exchange. 
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Sec. 1110. When a bill of lading is made to “ bearer,” orin ®™ 
equivalent terms, a simple transfer thereof by delivery con- 
veys the same title as an indorsement. 
Effect of bill 


Sec. 1111. A bill of lading does not alter the rights or obli- of iading on 
gation of the carrier, as defined in this chapter, unless it is ofcartier.” 
plainly inconsistent therewith. 

Bill of lading 


Sec. 1112. A carrier must subscribe and deliver to the con- Mi given to 
signor, on demand, any reasonable number of bills of lading, °°"*'"°" 
of the same tenor, expressing truly the original contract for 
carriage; and if he refuses to do so, the consignor may take 
the freight from him, and recover from him besides all dam- 
age thereby occasioned. 
Carrier exon- 


Sec. 1113. A carrier is exonerated from liability for freight „senei szor: 
by delivery thereof, in good faith, to any holder of a bill of ehin Srisahg 
lading therefor, properly indorsed, or made in favor of the 
bearer. 

Carrier may 


Sec. 1114. When a carrier has given a bill of lading, or ,yanyymey i- 
other instrament substantially equivalent thereto, he may re- fio, toe 


quire its surrender, or a reasonable indemnity against claims delivery. 
thereon, before delivering the freight. 


ARTICLE IV. 


FREIGHTAGE. 


Secrion 1115. When freightage is to be paid. 
1116. Consignor, when liable for freightage. 
1117. Consignce, when liable. 
1118. Natural increase of freight. 
1119, 1120. Apportionment by contract. 
1121. Apportionment according to distance. 
1122. Freight carried further than agreed, &c. 
1123. Carrier’s lien for freightage. 
Sec. 1115. A carrier may require his freightage to be paid When freight 
upon his receiving the freight; but if he does not demand it 
then, he cannot until he is ready to deliver the freight to the 


consignee. 
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oronimoa SEC. 1116. The consignor of freight is presumed to be liable 
for freizhtage. for the freightage, but if the contract between him and the 
carrier provides that the consignee shall pay it, and the car- 
rier allows the consigaee to take the freight, he cannot after- 


wards recover the freightage from the consignor. 


epoca Src. 1117. The consignee of freight is liable for the freight- 
age, if he accepts the freight with notice of the intention of 
the consignor that he should pay it. 
Natural 


Voeren uÍ Src. 1118. No freightage can be charged upon the natural 


increase of freight. 
Apportion- 


ment by Src. 1119. If freightage is apportioned by a bill of lading 

cere a or other contract made between a consignor and carrier, the 
carrier is entitled to payment, according to the apportion- 
ment, for so much as he delivers. 


Src. 1120. Ifa part ofthe freight is accepted by a consignee, 
without a specific objection that the rest is not delivered, the 
freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. 


Apor a ` Sec. 1121. If a consignee voluntarily receives freight at a 

todletances. place short of the one appointed for delivery, the carrier is 
entitled to a just proportion of the freightage, according to 
distance. If the carrier, being ready and willing, offers to 
complete the transit, he is entitled to the full freightage. If 
he does not thus offer completion, and the consignee receives 
the freight only from necessity, the carrier is not entitled to 
any freightage. 

dng Sec. 1122. If freight is carried further, or more expeditious- 

than agreed.ée. Jy, than was agreed upon by the parties, the carrier is not en- 
titled to additional compensation, and cannot refuse to deliver 
it, on the demand of the consignee, at the place and time of 
its arrival. 


rocameraiien SEC. 1123. A carrier has a lien for freightage, which is reg- 


ulated by the Title on Liens. 


Same. 
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ARTICLE V. 


GENERAL AVERAGE. 


Section 1124. Jettison and general average, what. 
1125. Order of jettison. 
1126. By whom madc. 
1127. Loss, how borne. 
1128. General average loss, how adjusted. 
1129. Values, how ascertained. 
1130. Things stowed on deck. 
1131. Application of the foregoing rules. 


Sec. 1124. A carrier by water may, when in case of extreme ycnorlavonce. 
peril it is necessary for the safety of the ship or cargé, throw “™* 
overboard, or otherwise sacrifice, any or all of the cargo or 
appurtenances of the ship. Throwing property overboard 
for such purpose is called jettison, and the loss incurred there- 
by is called a general average loss. 


Src. 1125. A jettison must begin with the most bulky and ,,Qrder of 
least valuable articles, so far as possible. 


Sec. 1126. A jettison can be made only by authority of the ,,2y,"®™ 
master of a ship, except in case of his disability, or of an 
overruling necessity, when it may be made by any other 
person. 


Sec. 1127. The loss incurred by a jettison, when lawfully ,Lot* tow 
made, must be borne in due proportion by all that part of the 
ship, appurtenances, freightage and cargo, for the benefit of 
which the sacrifice is made, as well as by the owner of the 
thing sacrificed. 

Src. 1128. The proportions in which a general average loss ,o%0erhow” 
is to be borne, must be ascertained by an adjustment, in which *9""** 
the owner of each separate interest is to be charged with such 
proportion of the value of the thing lost, as the value of his 
part of the property affected bears to the value of the whole. 
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But an adjustment made at the end of the voyage, if valid 
there is valid everywhere. 


asvaluceshow = SEc. 1129. In estimating values for the purpose of a gener- 
al average, the ship and appurtenances must be valued as at 
the end of the voyage, the freightage at one-half the amount 
due on delivery, and the cargo as at the time and place of its 
discharge; adding, in each case, the amount made good by 
contribution. 

cihings stowed Sec. 1130. The owner of things stowed on deck, in case of 
their jettison, is entitled to the benefit of a general average 
contribution only in case it is usual to stow such things on 
deck upon such a voyage. 

of theforging SEC. 1131. The rules herein stated concerning jettison are 

Tules equally applicable to every other voluntary sacrifice of prop- 
erty on a ship, or expense necessarily incurred, for the pres- 
ervation of the ship and cargo from extraordinary perils. 


CHAPTER IV. 


CARRIAGE OF MESSAGES. 


Sgction 1132. Obligations of carrier of messages. 
1133. Degree of care and diligence required. 


ofeiigations Sec. 1132. A carrier of messages for reward must deliver 


messages. them at the place to which they are addressed, or to the per- 
sons for whom they are intended. 


anghirccrcare =SEc. 1133. A carrier of messages for reward must use great 
required, care and diligence in the transmission and delivery of messa- 
ges. A carrier by telegraph must use the utmost diligence 


therein. 
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CHAPTER V. 


COMMON CARRIERS. 


ARTICLE I. Common carriers in general. 
II. Common carriers of persons. 
ILJ. Common carriers of property. 
1V. Common carriers of messages. 


ARTICLE I. 


COMMON CARRIERS IN GENERAL. 


Section 1134. Common carrier, what. 
1135. Obligation to accept freight. 
1136. Obligation not to give preference. 
1137. What preferences he must give. 
1138. Starting. 
1139. Compensation. 
1140. Obligations of carrier altered by agreement. 
1141. Certain agreements void. 
1142. Effect of written contract. 


Sec. 1134. Every one who offers to the public to carry per- earner what, 
sons, property or messages, is a common carrier of whatever 
he thus offers to carry. 

Src. 1135. A common carrier must, if able to do so, accept accept aant? 
and carry whatever is offered to him, at a reasonable time and 


place, of a kind that he undertakes or is accustomed to tarry. 


Sec. 1136. A common carrier must not give preference, in ,o piston not 


time, price, or otherwise, to one person over another, except "re" 
where expressly authorized by statute. 

Sec. 1137. A common carrier must always give a preference ences he must 
in time, and may give a preference in price, tothe United me 
States and to this Territory. 
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Sec. 1138. A common carrier must start at such a time and 
place as he announces to the public. 


Sec. 1139. A common carrier is entitled to a reasonable 
compensation and no more; which he may require to be paid 
in advance. If payment thereof is refused, he may refase to 
carry. 


Sec. 1140. The rights and obligations of a common carrier 
cannot be altered by notice on his part, or by any other means 
except a written agreement between him and the person with 
whom he deals. 


Sec. 1141. A common carrier cannot be exonerated, by any 
agreement made in anticipation thereof, from liability for the 
gross negligence, fraud, or willful wrong, of himself or his 
servants. 

Sec. 1142. A passenger, consignor, or consignee, by accept- 
ing a ticket, bill of lading or written contract for carriage. 
with a knowledge of its terms, assents to the rate of hire, the 
time, place and manner of delivery therein stated. But his 
assent to any other modification of the carrier’s rights or ob- 
ligations contained in such instrument can only be manifested 
by his signature to the same. 


ARTICLE II. 


COMMON CARRIERS OF PERSONS. 


Section 1143. Obligation to carry luggage. 
1144. Luggage, what. 
1145. Liability for luggage. 
1146. Luggage, how carried and delivered. 
1147. Obligation to provide vehicles. 
1148. Seats for passengers. 
1149. Regulations for conduct of business. 
1150. Farc, when payable. 
1151. Ejection of passengers. 
1162, Fare not payable after ejection. 
1153. Carriers’s lien. 
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Sec. 1143. A common carrier of persons, unless his vehicle sapo allan to 
is fitted for the reception of passengers exclusively, must re- 
ceive and carry a reasonable amount of luggage for each pass- 
enger, without any charge except for an excess of weight over 
one hundred pounds to a passenger. 

Src. 1144. Luggage may consist of any articles intended -™#esewh'. 
for the use of a passenger while traveling, or for his personal 
equipment. 

Sec. 1145. The liability of carrier for luggage received by _Liabitty for 
him with a passenger, is the same as that of a common car- "** 
rier of property. 

Sec. 1146. A common carrier must deliver every passenger’s eae 
luggage, whether within the prescribed weight or not, imme- %livered. 
diately upon the arrival of the passenger at his destination; 
and, unless the vehicle would be overcrowded or overloaded 
thereby, must carry it on the same vehicle by which he carries 
the passenger to whom it belongs. 


Sec. 1147. A common carrier of persons, upon a route to „Obligation to 
which he has an exclusive right, mnst provide a sufficient vehicles. 
number of vehicles to accommodate all the passengers who 
can be reasonably expected to require carriage at any one 
time. 

Sec. 1148. A common carrier of persons must provide every | Seats for 
passenger with a seat. meee 


Sec. 1149. A common carrier of persons may make rules , Regulations 
for the conduct of his business, and may require passengers business. 
to conform to them, if they are lawful, public, uniform in their 
application, and reasonable. 


Sec. 1150. A common carrier may demand the fare of pas- Fare, when 
sengers, either at starting, or at any subsequent time. zi 

Sec. 1151. A passenger, who refuses to pay his fare, or to , Bection of 
conform to any lawful regulation of the carrier, may be eject- 
ed from the vehicle by the carrier. But this must be done with 
as little violence as possible, and within a short distance from 
some dwelling house. 


Sec. 1152. After having ejected a passenger, a carrier has pas abie ther 


no right to require the payment of any part of his fare. ejection. 

Sec. 1153. A common carrier has a lien upon the luggageof Carrior'e Hen. 
2 passenger, for the payment of such fare as he is entitled to 
from him. ame e is regulated by the Title on Liens. 
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ARTICLE III. 


COMMON CARRIERS OF PROPERTY. 


Section 1154. Liability of inland carriers for lass. 
1155. When exemptions do not apply. 
1156. Liability for delay. 
1157, 1158. Liability of marine carriers. 
1159. Perils of sea, what. 
1160. Consignor of valuables to declare their nature. 
1161. Delivery of freight beyond usual route. 
1162. Proof to be given in case of loss. 
1163. Carrier's services other than carriage and delivery. 


Src. 1154. Unless the consignor accompanies the freight and 
maaiiy oe retains exclusive control thereof, an inland common carrier of 
sa property is liable, from the time that he accepts until he re- 

lieves himself from liability pursuant to sections 1103 to 110%. 
for the loss or injury thereof from any cause whatever. ex- 
cept: 

1. An inherent defect, vice or weakness, or a spontaneous 

action, of the property itself; 

2. The act of a public enemy of the United States, or of this 

Territory; 
3. The act of the law; or, 
4. Any irresistible superhuman cause. 


uaren exemp- Sec. 1155. A common carrier is'liabļe, even in the cases ex- 

apply. cepted by the last section, if his ordinary negligence exposes ` 
the property to the cause of the loss. 

Liability for = SEC. 1156. A common carrier is liable for delay, only when 


ir it is the effect of his ordinary negligence. 


Liability of Src. 1157. A marine carrier is liable in like manner as an 
marine Carriers. , : . o . f 
inland carrier, except for loss or injury caused by the perils o 


the sea or fire. 


' Same. Src. 1158. The liability of a common carrier by sea is for- 
ther regulated by acts of congress. 


weetile of nea, = Sec. 1159. Perils of the sea are from: 
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. Storms and waves; 
. Rocks, shoals and rapids; 
. Other obstacles, though of human origin; 
. Changes of climate; 
The confinement necessary at sea; 
. Animals peculiar to the sea; and, 
. All other dangers peculiar to the sea. 
Sec. 1160. A common carrier of gold, silver, platina, or „atopeignor of 


precious stones, or of imitations thereof, in a manufactured or Seclare thelr 
unmanufactured state, of timepieces of any description, of 
negotiable paper or other valuable writings, of pictures, glass 

or china ware, is not liable for more than fifty dollars upon 

the loss or injury of any one package of such articles, unless 

hehas notice, upon his receipt thereof, by mark upon the 
package or otherwise, of the nature of the freight. 

Sec. 1161. If a common carrier accepts freight for a place ment tg ota 
beyond his usual route, he must, unless he stipulates other-‘*°™™"'™"* 
wise, deliver it at the end of his route in that direction to some 
other competent carrier, carrying to the place of address, or 
connected with those who thus carry, and his liability ceases 
upon making such delivery. 

Sec. 1162. If freight, addressed to a place beyond the usual _,Froaf to be 
route of the common carrier who first received it, is lost or '°™* 
injured, he must, within a reasonable time after demand, give 
satisfactory proof to the consignor, that the loss or injury did 
not occur while it was in his charge, or he will be himself lia- 
ble therefor. 

Sec. 1163. In respect to any service rendered by a common aTe or 
carrier about freight, other than its carriage and delivery, his taan carriage 
rights and obligations are defined by the Titles on Deposit 


and Service. 


ADUAN m 


ARTICLE IV. 
COMMON CARRIERS OF MESSAGES. 


Secrion 1164. Order of transmission of telegraphic messages. 
1165. Order in other cases. 
1166. Damages when message is refused or postponed. 
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Sec. 1164. A carrier of messages by telegraph must, if it is 
practicable, transmit every such message immediately upon 
its receipt. But if this is not practicable, and several mes- 
sages accumulate upon his hands, he must transmit them in the 
following order: 

1. Messages from public agents of the United States or of 
this Territory, on public business; 

2. Messages intended in good faith for immediate publica- 
tion in newspapers, and not for any secret use; 

3. Messages giving information relating to the sickness or 
death of any person; 

4, Other messages, in the order in which they were received. 

Sec. 1165. A common carrier of messages, otherwise than 
by telegraph, must transmit messages in the order in which he 
receives them, except messages from agents of the United 
States or of this Territory, on public business, to which he 
must always give priority. But he may fix upon certain 
times for the simultaneous transmission of messages presi- 
ously received. 

Src. 1166. Every person whose message is refused or post- 
poned, contrary to the provisions of this chapter, is entitled 
to recover from the carrier his actual damages, and fifty dol- 
lars in addition thereto. 
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TITLE VIII. 


TRUST. 


Cuaprter I. Trusts in general. 
II. Trusts for the benefit of third persons. 


CHAPTER I. 


TRUSTS IN GENERAL. 


ABTICLE I. Nature and creation of a trust. 
II. Obligations of trustees. 
III. Obligations of third persons. 


ARTICLE 1. 


a ATURE AND CREATION OF A TRUST. 


Secriox 1167. Trusts classified. 
1168. Voluntary trust, what. 
1169. Involuntary trust, what. 
1170. Pasties to the contract. 
1171. What constitutes one a trustec. 
1172. For what purpose a trust may be created. 
1178. Voluntary trust, how created as to trustor. 
1174. How created as to trustec. 
1175. Involuntary trustees, who is. 
1176. Involuntary trust resulting from negligence, &. 
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Sec. 1167. A trust is either: 

1. Voluntary; or, 

2. Involuntary. 

Sec. 1168. A voluntary trust is an obligation arising ont of 
a personal confidence reposed in, and voluntarily accepted by 
one, for the benefit of another. 

Src. 1169. An involuntary trust is one which is created by 
operation of law. 

Src. 1170. The person whose confidence creates a trust, is 
called the trustor; the person in whom the confidence is re- 
posed, is called the trustee; and the person for whose benefit 
the trust is created is called the beneficiary. 


Sec. 1171. Every one who voluntarily assumes a relation of 
personal confidence with another, is deemed a trustee within 
the meaning of this chapter, not only as to the person who 
reposes such confidence, but also as to all persons of whose 
affairs he thus acquires information which was given to such 
person in the like confidence, or over whose affairs he, by 
such confidence, obtains any control. 


Src. 1172. A trust may be created for any purpose for 
which a contract may lawfully be made, except as otherwise 
prescribed by the Titles on Uses and Trusts and on Transfers. 


SEc. 1173. Subject to the provisions of section 280, a volun- 
tary trust is created, as to the trustor and beneficiary, by any 
words or acts of the trustor, indicating with reasonable cer- 
tainty: 

1. An intention on the part of the trustor to create a trust: 
and, 

2. The subject, purpose and beneficiary of the trust. 


Sec. 1174. Subject to the provisions of section 280, a volun- 
tary trust is created, as to the trustee, by any words or acts 
of his, indicating with reasonable certainty: 

1. His acceptance of the trust, or his acknowledgment, made 
upon sufficient consideration, of its existence; and, 

2. The subject, purpose and beneficiary of the trust, 


Sec. 1175. One who wrongfully detains a thing is an invol- 
untary trustee thereof, for the benefit of the owner. 


Src. 1176. One who gains a thing by fraud, accident, mis 
take, undue influence, the violation of a trust, or other wrong- 
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fal act, is, unless he has some other and better right thereto, 
an involuntary trustee of the thing gained, for the benefit of 
the person who would otherwise have had it. 


ARTICLE II. 


OBLIGATIONS OF TRUSTEES. 


Section 117%. Trustee's obligation to good faith. 
1178. Trustee not to use property for his own profit. 
1179. Certain transactions forbidden. 
1180. Trustee’s influence not to be used for his advantage. 
1181. Trustee not to assume a trust adverse to interest of beneficiary. 
1182. To disclose adverse interest. 
1183. Trustee guilty of fraud, when. 

` 1184. Presumption against trustees. 

1185. Trustee mingling trust property with his own. 
1186, 1187. Measure of liability for breach of trust. 
1188. Co-trustees, how far liable for each other. 


Src. 1177. In all matters connected with his trust, a trustee orators 
is bound to act in the highest good faith toward his beneficia- good faith. 
ty, and may not obtain any advantage therein over the latter, 
by the slightest misrepresentation, concealment, threat or ad- 


verse pressure of any kind. 
Sec. 1178. A trustee may not use or deal with the trust Trustee natto 


uae property for 


property for his own profit, or for any other purpose uncon- bis own pront. 
nected with the trust, in any manner. 


Sec. 1179. Neither a trustee, nor any of his agents, may certain trans- 
take part in any transaction concerning the trust, in which f°" °°" 
he, or any one for whom he acts as agent, has an interest, 
present or contingent, adverse to that of his beneficiary, ex- 
cept as follows: 

1. When the beneficiary, having capacity to contract, with 
a full knowledge of the motives of the trustee, and of all other 
facts concerning the transaction which might affect his own 
decision, and without the use of any influence on the part of 
the trustee, permits him to do so; 
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2. When, the beneficiary not having capacity to contract, 
the district court, upon the like information of the facts, grants 
the like permission; or, 

3. When some of the beneficiaries having capacity to con- 
tract, and some not having it, the former grant permission for 
themselves, and the district court for the latter, in the manner 
above prescribed. 

nufustecsin- Sec. 1180. A trustee may not use the influence, which his 

tiventase® position gives him, to obtain any advantage from his bene 
ficiary. 

Trnsteenotto SEC. 1181. No trustee, so long as he remains in the trust. 

aavorne on may undertake another trust adverse in its nature to the inter- 

beneficiary. est of his beneficiary in the subject of the trust, without the 


consent of the latter. 


aafo dirctors Sec. 1182. If a trustee acquires any interest, or becomes 
-~ charged with any duty, adverse to the interest of his benefi- 
ciary in the subject of the trust, he must immediately inform 

the latter thereof, and may be at once removed. 


Trustee rullty Sec. 1183. Every violation of the provisions of the preced- 
> me w ing sections of this article, is a fraud against the beneficiary 


of a trust. 
Presumption SEC. 1184. All transactions between a trustee and his bene- 


Seve Ts ficiary, during the existence of the trust, or while the influence 
acquired by the trustee remains, by which he obtains any ad- 
vantage from his beneficiary, are presumed to be entered into 
by the latter without sufficient consideration, and under undue 


influence. 
Tru 


wane teat Sec. 1185. A trustee who willfully and unnecessarily min- 

property with gles the trust property with his own, so as to constitute him- 
self in appearance its absolute owner, is liable for its safety 
in all events. 


neste Sec. 1186. A trustee who uses or disposes of the trust prop- 


breach of trust. erty, contrary to section 1178, may, at the option of the bene- 
ficiary, be required to account for all profits so made, or to 
pay the value of its use, and, if he has disposed thereof, to 
replace it, with its fruits, or to account for its proceeds, with 
interest. 
Sanin: Src. 1187. A trustee who uses or disposes of the trust prop- - 
erty in any manner not authorized by the trust, but in good 
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faith, and with intent to serve the interest of the beneficiary, 
is liable only to make good whatever is lost to the beneficiary 
by his error. 


Sec. 1188. A trustee is responsible for the wrongful acts of , Cofrustces. 
a co-trustee, to which he consented, or which by his negligence ** °#*” other. 
he enabled the latter to commit; but for no others. 


ARTICLE III. 
OBLIGATIONS OF THIRD PERSONS. 


8zction 1189. Third person, when involuntary trustee. 
1190. When third person must see to application of trust property. 


Sec. 1189. Every one to whom property is transferred, in ,,th"d person, 
violation of a trust, holds the same as an involuntary trustee ‘*¥ ""*'°* 
under such trust, unless he purchased it in good faith and for 
a valuable consideration. 

When third 


Sec. 1190. One who actually arid in good faith transfers any person must 
money or other property to a trustee, as such, is not bound to {ieee pica 
see to the application thereof; and his rights can in no way °°" 
be prejudiced by a misapplication thereof by the trustee. 

Other persons must, at their peril, see to the proper applica- 


tion of money or other property paid or delivered by them. 
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CHAPTER II. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS. 


ARTICLE I. Nature and creation of the trust. 
II. Obligations of trustees. 
III. Powers of trustees. 
IV. Rights of trustees. 
V. Termination of the trust. 
VI. Succession or appointment of new trustees. 


ARTICLE I. 


NATURE AND CREATION OF TIŒ TRUST. 


Section 1191. Who are trustees within scope of this chapter. 
1192. Creation of trust. 
1193. Trustee appointed by court. 
1194, 1195. Declaration of trust. 


tno are in . SEC. 1191. The provisions of this chapter apply only to ex- 


daami Dress trusts, created for the benefit of another than the trus- 
tor, and in which the title to the trust proper is vested in the 
trustee; not including, however, those of executors, adminis- 
trators and guardians, as suclr. 


prcrestionof ec. 1192. The mutual consent of a trustor and trustee cr 
ates a trust, of which tiie beneficiary may take advantage at 
any time prior to its rescission. 

aai ey SEC. 1193. When a trustee is appointed by a court or public 

couri: officer as such, such court or officer is the trustor, within tle 
meaning of the last section. 


operon Sec. 1194. The nature, extent and object of a trust are ex- 


pressed in the declaration of trust. 
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Sec. 1195. All declarations of a trustor to his trustees, in ®™* 
relation to the trust, before its acceptance by the trustees, or 
any of them, are to be deemed part of the declaration of the 
trust, except that when a declaration of trust is made in wri- 
ting, all previous declarations by the same trustor are merged 
therein. 


ARTICLE II. 


OBLIGATIONS OF TRUSTEES. 


SEcTION 1196. Trustee must obey declaration of trust. 
1197. Degree of care and diligence in execution of trust. 
1198. Duty of’ trustee as to appointment of successor, 
1199. Investment of moncy by trustee. 
1200. Interest, simple or compound, on omission to invest trust moneys. 
1201. Purchase by trustee of claims against trust fund. . 

Sec. 1196. <A trustee must fulfill the purpose of the trust, as Pep ie Fey 
declared at its creation, and must follow all the directions of tion of truet: 3 
the trustor given at that time, except as modified by the con- . 
sent of all parties interested, in the same manner, and to the 
same extent, as an employee. 

Sec. 1197. A trustee, whether he receives any compensation ani fiene? 
or not, must use at least ordinary care and diligence in the orf” 
execution of his trust. 

Sec. 1198. If a trustee procures or assents to his discharge fo ee 
from his office, before his trust is fully executed, he must use Paccessor. ° 
at least ordinary care and diligence to secure the appointment 


of a trustworthy successor before accepting his own final dis- 
charge- l l 
Sec. 1199. A trustee must invest money received by him ae 


under the trust, as fast as he collects a sufficient amount, in iain 
such manner as to afford reasonable security and interest for 


the same. 
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pervert, im Sec. 1200. If a trustee omits to invest the trust moneys ac- 

e mat cording to the last section, he must pay simple interest there- 

trust moneys. on, if such omisson is negligent merely, and compound inter- 
est if it is willful. 


trrurehase by Skc. 1201. A trustee cannot enforce any claim against the 
claims against trust property which he purchases after or in contemplation 
of his appointment as trustee; but he may be allowed by any 
competent court, to charge to the trust property what he has 


in good faith paid for the claim, upon discharging the same. 


ARTICLE III. 


POWERS OF TRUSTEES. 


.SBEcTION 1202. Trustee's powers as semt 
1203. All must act. 
1204. Discretionary powers. 


anl i Sec. 1202. A trustee is a general agent for the trust proper- 
ty. His authority is such as is conferred upon him by the 
declaration of trust, and by this chapter, and none other. 
His acts, within the scope of his authority, bind the trust 
property to the same extent as the acts of an agent bind his 
principal. 

Ail mustact. Src, 1203. Where there are several co-trustees, all must 
unite in any act to bind the trust property, unless declaration 
of trust otherwise provides. 

powecgetonary SEO, 1204. A discretionary power conferred upon a trustee 
is presumed not to be left to his arbitrary discretion, but may 
be controlled by the district court if not reasonably exercised, 
unless an absolute discretion is clearly conferred by the decla- 
ration of trust. 
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ARTICLE IV. 


RIGHTS OF TRUSTEES. 


SECTION 1205. Indemnification of trustee. 
1206. Compensation of trustee. 
1207. Involuntary trustee. 


Tnodemnifica- 


Sec. 1205. A trustee is entitled to the payment, out of the tion‘or trustee. 
trust property, of all expenses actually and properly incurred 
by him in the performance of his trust. He is entitled to the 
repayment of even unlawful expenditures, if they were pro- 
ductive of actual benefit to the estate. 

Sec. 1206. When a declaration of trust is silent upon the combentation 
subject compensation, the trustee is entitled to the same com- 
pensation as anexecutor. If it specifies the amount of his 
compensation, he is entitled to the amount thus specified, and 
no more. If it directs that he shall be allowed a compensa- 
tion, but does not specify the rate or amount, he is entitled to 
such compensation as may be reasonable under the circum- 
stances. 

Src. 1207. An involuntary trustee, who becomes such ;,J0voluntary 
through hisown fault, has none of therights mentioned in this 


article. 


ARTICLE V. 


TERMINATION OF THE TRUST. 


Sucrion 1208. Trust, how extinguished. 
1209. Not revocable. 
1210. Trustee's office, how vacated. 
1211. Trustee, how discharged. 
1212. Removal by district court. 
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eel Src. 1208. A trust is extinguished by the entire fulfillment 
of its object, or by such object becoming impossible or un- 
lawful. 


Not revocable. 


Sec. 1209. A trust cannot be revoked by the trustor after its 
acceptance, actual or presumed, by the trustee and beneficia- 
ries, except by the consent of all the beneficiaries, unless the 
declaration of trust reserves a power of revocation to the trus- 
tor, and in that case the power must be strictly pursued. 


omotos SEC. 1210. The office of a trustee is vacated: 
cated. 1. By his death; or, 


2. By his discharge. 
P eatea Sec. 1211. A trustee can be discharged from his trust only 

as follows: 

1. By the extinction of the trust; 

2. By the completion of his duties under the trust; 

3. By such means as may be prescribed by the declaration 
of trust; 

4. By the consent of the beneficiary, if he has capacity to 
contract; 

5. By the judgment of a competent tribunal, in a direct 
proceeding for that purpose, that he is of unsound mind; or, 

6. By the district court. 


semeto., SEC. 1212. The district court may remove any trustee who 


has violated or is unfit to execute the trust. 


ARTICLE YI. 


SUCCESSION OR APPOINTMENT OF NEW TRUSTEES. 


SECTION 1213. Vacant trusteeship filled by court. 
1214. Survivorship between co-trustces. 
1215. District court as trustee. 


Vacant tras- Src. 1213. The district court may appoint aitrustee when- 
by court. ever there is a vacancy, and the declaration of trust does not 


provide a practicable method of appointment. 
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SEc. 1214. On the death, renunciation or discharge of one „Ẹeryivorship 
of several co-trustees, the trust survives to the others. renee 
Supreme court 


SEC. 1215. When a trust exists without any appointed trus- Supreme: 
tee, or where all the trustees renounce, die or are discharged, 
the district court must execute the trust until another trustee 


is appointed. 


TITLE IX. 
AGENCY. 


Cuarrer I. Agency in general. 
IJ. Particular agencies. 


CHAPTER I. 


AGENCY IN GENERAL. 


AeticLz I. Definition of agency. 
I. Authority of agents. 
II. Mutual obligations of principals and third persons. 
IV. Obligations of agents to third persons. 
V. Delegation of agency. 
VI. Termination of agency. 


ARTICLE I. 
DEFINITION OF AGENCY. 


SECTION 1216. Agency, what. 
1217. Who may appoint and who may be an agent. 
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SECTION 1218. Agents, general or special. 
1219. Agency, actual or ostensible. 
1220. Actual agency. 
1221. Ostensible agency. 


Agency, what. Src. 1216. An agent is one who represents another, called 
the principal, in dealings with third persons. Such represen- 
tation is called agency. 


pomandvne Sec. 1217. Any person, having capacity to contract, may 


oe appoint an agent; and any person may be an agent. 


Be ep Src. 1218. An agent for a particular act or transaction, is 
` called a special agent. All others are general agents. 


Agency actual SEC. 1219. An agency is either actual or ostensible. 


“Actualagency. SEC. 1220. An agency is actual when the agent is really em- 
ployed by the principal. 


Ostensiblo Src. 1221. An agency is ostensible when the principal in- 
agency. 
tentionally, or by want of ordinary care, causes a third per- 
son to believe another to be his agent, who is not really em- 
ployed by him. 


ARTICLE II. 


AUTHORITY OF AGENTS. 


SECTION 1222, What authority may be conferred. 
1223. Agent may perform acts required of principal by Code. 
1224. Agent cannot have authority to defraud principal. 
1225. Creation of agency. 
1226. Consideration, unnecessary. 
1227. Form of authority. 
1228. Ratification of agent’s act. 
1229. Ratification of part of a transaction. 
1230. When ratification void. 
1231. Ratification not to work injury to third persons. 
1282. Rescission of ratification. 
1233. Measure of agent’s authority. 
1234. Actual authority, what. 
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1235. Ostensible authority, what. 

1236. Agent's authority as to persons having notice of restrictions 
upon it. 

1237. Agent's necessary authority. 

1238. Agent’s power to disobey instructions. 

1239. Authority to be construed by ita specific, rather than by its gen- 
eral, terms. 

1240. Exceptions to general authority. 

1241. What included in authority to sell personal property. 

1242. What included in authority to scll real property. 

1243. Authority of generfll agent to receive price of property. 

1244. Authority of special agent to receive price. 


Src. 1222. An agent may be authorized to do any acts, et author: 
which his principal might do, except those to which the latter conferred. 
is bound to give his personal attention. 


SEc. 1223. Every act which, according to this Code, may be Agent may 
done by or to any person, may be done by or to the agent of required or 
such person for that purpose, unless a contrary intention Bode." P7 
clearly appears. 

Sec. 1224. An agent can never have authority, either actual Agent cannot 
or ostensible, to do an act which is, and is known or suspect- uenaer 
ed by the person with whom he deals to be, a fraud upon the ™"™"""" 
principal. 

Sec. 1226. An agency may be created, and an authority , Creation of 
may be conferred, by a precedent authorization, or a subse- « 
quent ratification. 

SEc. 1226. A consideration is not necessary to make an aS pualderailon 
authority, whether precedent or subsequent, binding upon 
the principal. 

Sec. 1227. An oral authorization is sufficient for any pur- arot of 
pose, except that: 


1. An authority tò enter into a contract under seal can only 
be given by an instrument under seal; and, 
2. An authority to enter into a contract for the transfer of 
real property, or to declare a trust in relation thereto, can 
only be given in writing. 
Sec. 1228. A ratification can be made only in the manner {Hans atlba, 
that would have been necessary to confer an original author- ° 
ity for the act ratified, or, where an oral authorization would 
suffice, by accepting or retaining the benefit of the act, with 


notice thereof. 
30 
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liai SEc. 1229. Ratification of part of an indivisible transaction 


transaction. is a ratification of the whole. 


caveenratif- SEC. 1230. A ratification is not valid unless, at the time of 
ratifying the act done, the principal has power to confer av 
thority for such an act. 


norcanc? SEC. 1231. No authorized act can be made valid, retroar- 
peace “rd tively, to the prejudice of third persons, without their consent. 


tegin Sec. 1232. A ratification may be rescinded when made with- 
out such consent as is required in a contract, or with an imper- 
fect knowledge of the material facts of the transaction rati- 
fied, but not otherwise. 


Measure of 


asento Sec. 1233. An agent has such authority as the principal, 
authority. actually or ostensibly, confers upon him. 


thocitge what, SEC. 1284. Actual authority is such as a principal intention- 
ally confers upon the agent, or intentionally or by want of 
ordinary care, allows the agent to believe himself to possess. 


aietensible Sec. 1235. Ostensible authority is such as a principal in- 
"“tentionally, or by want of ordinary care, causes or allows 3 

third person to believe the agent to possess. 
mnAgentsau Sec. 1236. Every agent has actually such authority as is 


Mticoot = defined by this Title, unless specially deprived thereof by his 
wnio principal, and has even then such authority ostensibly, ex- 
cept as to persons who have actual or constructive notice of 


the restriction upon his authority. 


one Src. 1237. An agent has authority: 
authority. 1. To do everything necessary, or proper and usual in the 


ordinarv course of business, for effecting the purpose of his 
agency; and, 

2. To make a representation respecting any matter of fact, 
not including the terms of his authority, but upon which his 
right to use his authority depends, and the truth of which 
cannot be determined by the use of reasonable diligence on 
the part of the person to whom the representation is made. 


or enero’ Sec. 1238. An agent has power to disobey instructions in 

instructions. dealing with the subject of the agency, in cases where itis 
clearly for the interest of his principal that he should do so, 
and there is not time to communicate with the principal. 
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Sec. 1239. When an authority is given partly in general, , Authority to, 


and partly in specific terms, the general authority gives no its specife, 


higher powers than those specifically mentioned. general torme. 
SEC. 1240. An authority expressed in general terms, how- a erepdenels 
ever broad, does not authorize an agent: anthority. 


1. To act in his own name, unless it is in the usual course 
of his business to do so; 


2. To define the scope of his agency; or, 
3. To do any act which a trustee is forbidden to do by ar- 
ticle II, of chapter I, of the last Title. 


SEC. 1241. An authority to sell personal property includes , What inclu 


authority to warrant the title of the principal, and the quality 1022!) personal 
and quantity of the property. 


SEC. 1242. An authority to sell and convey real property „aost inclad- 


includes authority to give the usual covenants of warranty. to soll real 
SEC. 1243. A general agent to sell, who is intrusted by the , Authority of 


genera) agent 
principal with the possession of the thing sold, has authority $ tegere price 


to receive the price. 


Sec. 1244. A special agent to sell has authority to receive , Anthony of, 


the price on delivery of the thing sold, but not afterwards. —*eelve price. 


ARTICLE III. 
MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS. 


SECTION 1245. Principal how affected by acts of agent within the scope of his 

authority. 

1246. Principal, when bound by incomplete exccution of authority. 

1247. Notice to agent, when notice to principal. 

1248. Obligation of principal when agent exceeds his authority. 

1249. For acts done under a merely ostensible authority. 

1250. When exclusive credit is given to agent. 

1251. Rights of person who deals with agent without knowledge of 
bis agency. 

1252. Effect of a written instrument by which theagent intends to bind 
the principal. 

1253. Principal’s responsibility for agent’s negligence or omisson.} 
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1254. Principal's responsibility for wrongs willfully committed by the 
agent. 


Principal, Sec. 1245. An agent represents his principal for all purposes 


acts of agent” within the scope of his actual or ostensible authority, and all 
scopo of hii the rights and liabilities which would accrue to the agent 
from transactions within such limit, if they had been entered 


into on his own account, accrue to the principal. 


Principal, Sec. 1246. A principal is bound by an incomplete execution 
when bound by 


incomplete ` of an authority, when it is consistent with the whole purpose 


exccution of 


authority. and scope thereof, but not otherwise. 
Notice to Sec. 1247. As against a principal, both principal and agent 


agent when 5 e e 
notice to are deemed to have notice of whatever either has notice of, 
principal. Pee e . e 

and ought, in good faith and the exercise of ordinary care 


and diligence, to communicate to the other. 


pretation of Sc. 1248. When an agent exceeds his authority, his princi- 
nent exceeds pal is bound by his authorized acts so far only as they can be 


plainly separated from those which are [un]authorized. 
For acts done SEC. 1249. A principal is bound by acts of his agent, under 


venib I a merely ostensible authority, to those persons only who have 
authori. in good faith, and without ordinary negligence, incurred‘a 


liability, or parted with value, upon the faith thereof. 
When excla- Sec. 1250. If exclusive credit is given to an agent by the 


ziven to aget, person dealing with him, his principal is exonerated by pay- 
ment or other satisfaction made by him to his agent, in good 
faith, before receiving notice of the creditor’s election to hold 


him responsible. 


Rights of Sec. 1251. One who deals with an agent, without knowing 
Seal wit with F agent or having reason to believe that the agent acts as such in the 
edge of nis transaction, may set off, against any claim of the principal 

a arising out of the same, all claims which he might have set 


off against the agent before notice of the agency. 
Effect of a Sec. 1252. Any instrument within the scope of his authori- 


i instu- 
ment by whioh ty, whether under seal or not, by which an agent intends to 
iod tobind bind his principal, does bind him, if such intent is plainly 
inferable from the instrument itself. 


responsi ity SEC. 1253. Unless required by or under the authority of law 
for agent's 


for agent's , to employ that particular agent, a principal is responsible 
Soe to third persons for the negligence of his agent in the trans- 
action of the business of the agency, including wrongful acts 
committed by such agent in, and as a part of, the transaction 
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of such business; and for his willful omission to fulfill the 
obligations of the principal. 
Sec. 1254. A principal is responsible for no other wrongs „Principals 


responsibility 


committed by his agent, than those mentioned in the last sec- for wrongs 
tion, unless he has authorized or ratified them, even though commited by 


they are committed while the agent is engaged in his service. 


ARTICLE IV. 
OBLIGATIONS OF AGENTS TO THIRD PERSONS. 


Secrion 1235. Warranty of authority. 
1256. Agent’s responsibility to third persons. 
1257. Obligation of agent to surrender property to third person. 
1258. Agent not having capacity to contract. 


SEc. 1255. One who assumes to act as an agent thereby war- PR ed 
rants, to all who deal with him in that capacity, that he has 
the authority which he assumes. 

Sec. 1256. One who assumes to act as an agent is responsi- „Agenti to 
ble to third persons as a principal for his acts in the course third persone, 
of his agency, in any. of the following cases, and in no others: 

1. When, with his consent, credit is given to him person- 
ally in a transaction; 

2. When he enters into a written contract in the name of his 
principal, without believing, in good faith, that he has au- 
thority to do so; or, 

. When his acts are wrongful in their nature. 


Sec. 1257. If an agent receives anything for the. benefit of , obligation of 
his principal, to the possession of which another person is render ee 
entitled, he must, on demand, surrender it to such person, or 
so much of it as he has under his control at the time of de- 
mand, on being indemnified for any advance which he has 
made to his principal, in good faith, on account of the same; 
and is responsible therefor, if, after notice from the owner, he 


delivers it to his principal. 
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nAgeatnot y SEC. 1268. The provisions of this article are subject to the 


to contract. ` provisions of Part I of the First Division of this Code. 


ARTICLE V. 
DELEGATION OF AGENCY. 


SECTION 1259. Agent’s delegation of his powers. 
1260. Agent’s unauthorized employment of sub-agent. 
1261. Sub-agent, rightfully appointed, represents principal. 


Agent's Sec. 1259. An agent, unless specially forbidden by his prin- 
delegation of e e à 
his powere. Cipal to do so, can delegate his powers to another person in 

any of the following cases, and in no others: 
1. When the act to be done is purely mechanical; 
2. When it is such as the agent cannot himself, and the 
sub-agent can, lawfully perform; 
3. When it is the usage of the place to delegate such pow- 
ers; or, 
4, When such delegation is specially authorized by the 
principal. 
aAgenvennen- Sec. 1260. If an agent employs a sub-agent without author- 
ployment af ity, the former is a principal, and the latter his agent, and 
the principal of the former has no connection with the latter. 

Sub-ageut Src. 1261. A sub-agent, lawfully appointed, represents the 

pointed repro- , principal in like manner with the original agent; and the 
original agent is not responsible to third persons for the acts 
of the sub-agent. 
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ARTICLE VI. 


TERMINATION OF AGENCY. 


SEcTION 1262, 1263. Termination of agency. 


SEc. 1262. An agency is terminated, as to every person hav- peat 
ing notice thereof, by: 

1. The expiration of its term; 

2. The extinction of its subject; 

3. The death of the agent; 

4. His renunciation of the agency; or, 

5. The incapacity of the agent to act as such. 

Src. 1263. Unless the power of an agent is coupled with an 
interest in the subject of the agency, it is terminated as to 
every person having notice thereof, by: 

1. Its revocation by the principal; 

2. His death; or, 

3. His incapacity to contract. 


Same. 


CHAPTER II. 


PARTICULAR AGENCIES. 


ARTICLE J. Auctioneers. 
J. Factors. 
III. Shipmasters and pilots. 
IV. Ship’s managers. 
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ARTICLE I. 


AUCTIONEERS. 


SECTION 1264. Auctioneer's authority from the seller. 
1265. Auctioneer's authority from the bidder. 


Src. 1264. An auctioneer, in the absence of special author- 
ization or usage to the contrary, has authority from the seller, 
only as follows: 

1. To sell by public auction to the highest bidder; 

2. To sell for cash only, except such articles as are usually 
sold on credit at auction; 

3. To warrant in like manner with other agents to sell, ar- 
cording to section 1241; 

4. To prescribe reasonable rules and.terms of sale; 

5. To deliver the thing sold, upon payment of the price; 


6. To collect the price; and, 
7. To do whatever else is necessary, or proper and usual, 


in the ordinary course of business, for effecting these pw- 
poses. 

Sec. 1266. An auctioneer has authority from a bidder at the 
auction, as well as from the seller, to bind both by a memo- 
randum of the contract as prescribed in the Title on Sale. 


ARTICLE II. 
FACTORS. 


SgcTIon 1266. Factor, what. 
1267. Actual authority of factor. 
1268. Ostensible authority. 
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Sec. 1266. A factor is an agent, who is employed to buy or Factor, what. 
sell property in his own name, and who is intrusted by his 
principal with the possession thereof. 

Sec. 1267. In addition to the authority of agents in gener- At theo” 
al, a factor has actual authority from his principal, unless 
specially restricted: 

1. To insure property consigned to him uninsured; 

. To sell, on credit, anything intrusted to him for sale, ex- 
cept such things as it is contrary to usage to sell on credit; 
but not to pledge, mortgage, or barter the same; and, 

3. To delegate his authority to his partner or servant, but 
not to any person in an independent employment. 


SEC. 1268. A factor has ostensible authority, as to persons Srei" 
having no notice that the property with which he deals is not 
his own, to deal with it in any manner. 


ARTICLE III. 


SHIP MASTERS AND PILOTS. 


SxEcTIon 1269. Authority of shipmaster on behalf of shipowncr. 
1270. Authority to borrow. 
1271. Authority on behalf of owners of cargo. 
1272. Power to make contracts. 
1273. Power to hypothecate. 
1274. Master’s power to sell ship. 
1275. Master’s power to sell cargo. 
1276. Authority to ransom ship. 
1277. Abandonment terminates master’s power. 
1278. Personal liability for contracts concerning the ship. 
1279. Liability for acts of persons employed upon the ship. 
1280. Responsibility for negligence of pilot. 


Sec. 1269. The master of a ship is a general agent for its „Authority of 


shipmaster on 
owner in all matters concerning the same. ee 


Sec. 1270. The master of a ship has authority to borrow , Authority to 


money on the out of its owner, if it is necessary to enable 
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him to complete the voyage, and if neither the owner nor his 
proper agent for such matters can be consulted, without inju- 
rious delay. 


Anuthorit . . . 
behalfofowu- SEC. 1271. The master of a ship, during a voyage, is a gen- 


seora oral agent for each of the owners of the cargo, and has au- 
thority to do whatever they might do for the preservation of 
their respective interests, except to sell or hypothecate the 
same. 


Power to 


makecentractz. SEC. 1272. The master of a ship may procure all its neces- 
sary repairs and supplies, may engage cargo and passengers 
for carriage, and in foreign port, may enter into a charter- 
party; and his contracts for these purposes bind the owner to 
the full amount of the value of the ship and freightage. 


Power to 


ii patliecaté: Src. 1273. The master of a ship may hypothecate the ship, 
freightage and cargo, in the cases prescribed by the chapters 
on Bottomry and Respondentia, and in no others. 


eriowilship, SEC. 1274. When a ship, whether foreign or domestic, is se- 


riously injured, or the voyage is otherwise broken up, beyond 
the possibility of pursuing it, the master, in case of necessity, 
may sell the ship without instructions from the owners, unless 
by the earliest use of ordinary means of communication, he 
can inform the owners, and await their instructions. 


‘samen io ceil Sec. 1275. The master of a ship may sell the cargo, if the 

cargo: voyage is broken up beyond the possibility of pursuing it, 
and no other ship can be obtained to carry it to its destina- 
tion, and the sale is otherwise absolutely necessary. 


romain, Sec. 1276. The master of a ship, in case of its capture, may 


engage to pay a ransom for it, in money or in part of the car- 
go, and his engagement will bind the ship, freightage and 


cargo. 
Abandonment 


terminates Sec. 1277. The power of the master of a ship to bind its 
master’ power owner, or the owners of the cargo, ceases upon the abandon- 
ment of the ship and frieghtage to insurers. 


vigga-  Sgo, 1278. Unless otherwise expressly agreed, or unless the 

ingthesmp. contracting parties give exclusive credit to the owner, the mas- 
ter of a ship is personally liable upon his contracts relative 
thereto, even when the owner is also liable. 


ac ability for SEc. 1279. The master of a ship is liable to third persons 


thease on for the acts or negligence of persons employed in its navige 
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tion, whether appointed by him or not, to the same extent as 
the owner of the ship. 

Sec. 1280. The owner or master of a ship is not responsible pv feennence? 
for the negligence of a pilot whom he is bound by law to em- ° r" 
ploy; but if he is allowed an option between pilots, some of 
whom are competent, or is required only to pay compensation 
to a pilot, whether he employs him or not, he is responsible 
to third persons. 


ARTICLE IV. 


SIUP’S MANAGERS. 


Section 1281. What powers manager has. 
1282, What powers he has not. 


Sec. 1281. A ship’s manager has power to make contracts maat Pine 


requisite for the performance of his duties as such; to enter 
into charter-parties, or make contracts for carriage; and to 
settle for freightage and adjust averages. 
Sec. 1282. Without special authority, a ship’s manager can- peytet newer 
not borrow money, or give up the lien for freightage, or pur- 
chase a cargo, or bind the owners of the ship to an insurance. 


TITLE X. 


PARTNERSHIP. 


Cuiapter J. Partnership in general. 
II. General partnership. 
III. Special partnership. 
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CHAPTER I. 


PARTNERSHIP IN GENERAL. 


Arric.E I. What constitutes a partnership. 
Il. Partnership property. 
III. Mutual obligations of partners. 
IV. Renunciation of partnership. 


ARTICLE I. 


WHAT CONSTITUTES A PARTNERSHIP. 


Section 1283. Partnership, what. 
1284. Ship owners. 
1285. Formation of partnership. 


wravtnership, Ec. 1283. Partnership is the association of two or more 
persons, for the purpose of carrying on business together, and 
dividing its profits between them. 


Shipowners. Skc, 1284. Part owners of a ship do not, by simply usingit 
in joint enterprise, become partners as to the ship. 
pogrmattonof Sec. 1285. A partnership can be formed only by the 
consent of all the parties thereto, and therefore no new 
partner can be admitted into a partnership, without the 
consent of every existing member thereof. 
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ARTICLE II. 


PARTNERSHIP PROPERTY. 


SECTION 1286. Partnership property, what. 
1287. Partner’s interest in partnership property. 
1288. Partner’s share in profits and losses. 
1289. When division of losses implied. 
1290, Partner may require application of partnership property. 
1291. What property is partnership property. 


SEC. 1286. The property of a partnership consists of all that paate re. 
is contributed to the common stock at the formation of the 
partnership, and of all that is subsequently acquired thereby. 


SEC. 1287. The interest of each member of a partnership ex- , Partner's 
tends to every portion of its property. Paren P 
SEC. 1288. In the absence of an agreement on the subject, ,,Eertnens ate 
the shares of partners in the profits or loss of the business are ®”4 losses. 
equal, and the share of each in the partnership property is 
the value of his original contribution, increased or diminished 


by his share of profit or loss. 


SEC. 1289. An agreement to divide the profits of a business When division 
implies an agreement for a corresponding division of its loss- '™mPied. 


es, unless it is otherwise expressly stipulated. 
Src. 1290. Each member of a partnership may require its , baytzermty,. 


property to be applied to the discharge of its debts, and has a tiio troer 


lien upon the shares of the other partners for this purpose, to bepment 7 
and for the payment of the general balance, if any, due to 
him. 

Sec. 1291. Property, whether real or personal, acquired with , What proper- 


partnership fands, is presumed to be partnership property. ship property. 
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ARTICLE III. 
MUTUAL OBLIGATIONS OF PARTNERS. 


Section 1292. Partners, trustees for each other. 
1293. Good faith to be observed between partners. 
1294. Mutual liability of partners to account. 
1295. No compensation for services to firm. 


preariners. Src. 1292. The relations of partners are confidential. They 

eachother. are trustees for each other, within the meaning of Chapter I 
of the Title on Trusts. Their obligations, as such trustees. 
are defined by that chapter. 

paged faithto = Sec. 1293. In all proceedings connected with the formation. 

rn: conduct, dissolution, and liquidation of the partnership, every 
partner is bound to act in the highest good faith,toward his 
copartners. He may not obtain any advantage over them in 
the partnership affairs by the slightest misrepresentation, con- 
cealment, threat, or adverse pressure of any kind. 

aaraa Sec. 1294. Each member of a partnership must account to it 

toaccount. for everything that he receives on account thereof, and is en- 
titled to reimbursement therefrom for everything that he prop- 
erly expends for the benefit thereof, and to be indemnified 
thereby for all losses and risks which he necessarily incurs on 
its behalf. 

norompensa- Sko. 1295. A partner is not entitled to any compensation 

ces to frm. for services rendered by him to the partnership. 


ARTICLE IV. 


RENUNCIATION OF PARTNERSIOP. 


Sxcrion 1296. Renunciation of future profits exoncrates from liability. 
1297. Effect of renunciation. 
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Sec. 1296. A partner may exonerate himself from all future or en ttcianon 
liability to a third person on account of the partnership, by sxonerates, 
renouncing, in good faith, all participationin its future profits, 
and giving notice to such third person, and to his own copart- 
ners, that he has made such renunciation, and that, so far as 
may be in his power, he dissolves the partnership, and does 
not intend to be liable on account thereof for the future. 

Sec. 1297. After a partner has given notice of his renuncia- renusclation. 
tion of the partnership, he cannot claim any of its subsequent 
profits, and his copartners may proceed to dissolve the part- 
nership. 


CHAPTER II. 


GENERAL PARTNERSIIIP. 


ArTICLE I. What is a general partnership. 
II. Powers and authority of partners. 
III. Mutual obligations of partners. 
IV. Liability of partners. 
V. Termination of partnership. 
VI. Liquidation. 
VII. Of the use of fictitious names. 


ARTICLE I. 


WHAT IS A GENERAL PARTNERSHIP. 


Sscrion 1298. General partnership, what. 


Sec. 1298. Every partnership, that is not formed in accor- paga pat 
dance with the law concerning special partnership, and every 
special partnership, so far only as the general partners are 
concerned, is a general partnership. 


248 OIVIL CODE. 


ARTICLE II. 


POWERS AND AUTHORITY OF PARTNERS. 


SEcTION 1299. Power of majority of partners. 
1300. Authority of individual partner. 
1301. What authority partner has not. 
1302. Partner's acts in bad faith, when ineffectual. 


orwerrm Suc. 1299. Unless otherwise expressly stipulated, the desci- 
partners. sion of the majority of the members of a general partnership 
binds it in the conduct of its business. 


ininthority or Sec. 1300. Every general partner is agent for the partner- 

partner, ship in the transaction ọf its business, and has authority to 
do whatever is necessary to carry on such business in the or- 
dinary manner, and for this purpose may bind his copartners 
by an agreement under seal. 


ity partner haa Src. 1301. A partner, as such, has not authority to do any 


of the following acts, unless his copartners have wholly aban- 
doned the business to him, or are incapable of acting: 


1. To make an assignment of the partnership property, or 
any portion thereof, to a creditor, or to a third person, in trust 
for the benefit of a creditor or of all creditors; 

2. To dispose of the good will of the business; 

3. To dispose of the whole of the partnership property at 
once, unless it consists entirely of merchandise; 

4. To do any act which would make it impossible to carry 
on the ordinary business of the partnership; or, 

5. To do any other act not within the scope of section 1300. 


maate Sec. 1302. A partner is not bound by any act of a copart- 

Then ineflec- ner in bad faith toward him, though within the scope ofa 
partner’s powers, except in favor of persons who have in good 
faith parted with value in reliance upon such act. 
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ARTICLE III. 
MUTUAL OBLIGATIONS OF PARTNERS. 


SxcTion 1303 Profits of individual partners. 
1304. In what business partner may not engage. 
1305. In what he may engage. 
1306. Must account to the firm for profits. 


Sec. 1303. All profits made by a general partner, in the „irets of 


course of any business usually carried on by the partnership, >" 
belong to the firm. 

Sec. 1304. A general partner, who agrees to give his per- pen pint gost- 
sonal attention to the business of the partnership, may not ™ ™°t engage 
engage in any business which gives him an interest adverse to 
that of the partnership, or which prevents him from giving to 
such business all the attention which would be advantageous 
to it. 

Src. 1305. A partner may engage in any separate business, „12 what he | 
except as otherwise provided by the last two sections. 

Src. 1306. A general partner, transacting business contrary ,, Must sccount 
to the provisions of this article, may be required by any co- f°" Profits. 
partner to account to the partnership for the profits of such 


business. 


ARTICLE IV. 


LIABILITY OF PARTNERS. 


Sxcriox 1307, 1308. Liability of partners to third persons. 
1309. Liability of one held out as partner. 
1310. No one liable as partner, unless held out as such. 
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prrincrete” SEC. 1307. Every general partner is liable to third persons 

‘hind perons. for all the obligations of the partnership, jointly with his co- 
partners. 

geooral pari SEC. 1308. The liability of general partners for each other's 

we.” acts is defined by the Title on Agency. 

one hed aut SEc. 1309. Any one permitting himself to be represented as 

gs partner. 


a partner, general or special, is liable as such to third per- 
sons to whom such representation is communicated, who on 
the faith thereof give credit to the partnership. 


aap Sc. 1310. No one is liable as a partner, who is not such in 
unless held out fret, except as provided by the last section. 


ARTICLE V. 


TERMINATION OF PARTNERSHIP. 


Section 1311. Duration of partnership. 
1312. Total dissolution of partnership. 
1313. Partial dissolution. 
1814. Partner entitled to dissolution. 
1315. Notice of termination. 
1316. Notice by change of name. 


pcan’ Sec. 1311. If no term is prescribed by agreement for its du- 
ration, a general partnership continues until dissolved by a 
partner or by operation of law. 
aget dieso: Skc, 1312. A general partnership is dissolved, as to all the 
ane partners: 
1. By lapse of the time prescribed by agreement for its du- 
ration; 
2. By the expressed will of any partner, if there is no such 
agreement; 


3. By the death of a partner; 
4. By the transfer, to a person nota partner, of the interest 
of any partner in the partnership property; 
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5. By war, or the prohibition of commercial intercourse, be- 
tween the country in which one partner resides, and that in 
which another resides; or, 

6. By a judgment of dissolution. 

Src. 1313. A general partnership may be dissolved, as to Paria! disso- 
himself only, by the expressed will of any partner, notwith- 
standing his agreement for its continuance, subject, however, 
to liability to his copartners for any damage caused to them 
thereby, unless the circumstances are such as entitle him tu a 
judgment of dissolution. 

Sec. 1314. A general partner is entitled to a judgment of partner enti- 
dissolution: 

1. When he, or another partner, becomes legally incapable 
of contracting; 

2. When another partner fails to perform his duties under 
the agreement of partnership, or is guilty of serious miscon- 
duct; or, 

3. When the business of the partnership can be carried on 
only at a permanent loss. 


Sec. 1315. The liability of a general partner for the acts of miotice of ter- 
his co-partners continues, even after a dissolution of the part- 
nership, in favor of persons who have had dealings with, and 
given credit to, the partnership, during its existence, until they 
have had personal notice of the dissolution; and in favor of 
other persons, until such dissolution has been advertised in a 
newspaper published in every county where the partnership, 
at the time of its dissolution, had a place of business; to the 
extent, in either case, to which such persons part with value, 
in good faith, and in the belief that such partner is still a 
member of the firm. 


Sec. 1316. A change of the partnership name, which plain- lla 
ly indicates the withdrawal of a partner, is sufficient notice of 
the fact of such withdrawal to all persons to whom it is com- 
municated. But a change in the name which does not con- 
tain such an indication, is not notice of the withdrawal of any 
partner. 
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ARTICLE VI. 


LIQUIDATION. 


Secrion 1317. Powers of partners after dissolution. 
1318. Who may act in liquidation. 
1319. Who may not act in liquidation. 
1820, 1821. Powers of partners in liquidation. 


Sec. 1317. After the dissolution of a partnership, the pow- 
ers and authority of the partners are such only as are pre- 
scribed by this article. 

Sec. 1318. Any member of a general partnership may act 
in liquidation of its affairs, except as provided by the next 
section. 

Src. 1319. If the liquidation of a partnership is committed, 
by consent of all the partners, to one or more of them, 
others have no right to act therein; but their acts are valid 
favor of persons parting with value, in good faith, upon the 
credit thereof. 

Sec. 1320. A partner authorized to act in liquidation may 
collect, compromise or release any debts due to the partnership, 
pay or compromise any claims against it, and dispose of the 
partnership property. 

Sec. 1321. A partner authorized to act in liquidation may 
enter, in the name of the firm, into any obligation by way of 
satisfaction of a partnership debt, or as a collateral security 
therefor, but he cannot make, draw or indorse, any other ob- 
ligation in its name, nor revive a debt against the firm, by any 
acknowledgment or part payment, within the provisions of 
the Code of Civil Procedure concerning the times of commenc- 
ing actions. 
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ARTICLE VII. 


OF THE USE OF FICTITIOUS NAMES. 


GecTion 1322. Fictitious name. 
1823. Style of foreign partnership. 
1324. Continuation of style of firm having foreign business relations. 


1325. Certificate stating names, &c., of persons using such firm name to 
be filed and published. 


1326. Register of such firms to be kept by register of deeds. 
1327. Certified copies from register of deeds, and affidavits of publica- 
tion to be evidence. 


Src. 1322. No partnership or person may transact business „Fictitious 
by a fictitious name, or in the name of a person not interested 
in such business, except as prescribed in this article. 


SEc. 1323. A commercial partnership, established and trans- ecu 
acting business in a place without the United States, may use 
in this Territory the partnership name used by it there, 
although fictitious. 

Sec. 1324. The name of a partnership, which has had busi- „Continuation, 
ness relations with places without the United States, may be paying foreign 
continued in use by the persons succeeding to its business, and ™'*!o™* 
by their successors, upon compliance with the provisions of 
this article, and with the consent of the persons, if living, 
whose names are used. 


Sec. 1325. On every change of the persons continuing the , Certificates 


use of a partnership name, under the last section, the person $6.) Parana 
acquiring the right to use it must sign and acknowledge repens. 
before a proper officer for that purpose, a certificate, stating 
the name of each person dealing under such name, and his 
place of residence, and must file the same with the register of 
deeds of the county in which their principal place of business 
is situated, and must publish such certificate, or a statement 
containing the substance thereof, once in each week, for four 
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successive weeks, beginning within one week after his first 
using such name, in a newspaper of this Territory. 


etgeister of = SEc. 1326. Every register of deeds must keep a register of 

tekapt by. the names of firms and persons mentioned in certificates filed 
with him, pursuant to the last. section, entering in alphabet- 
ical order the name of every such partnership, and of each 
partner therein. 


erated cop- Sec. 1327. Copies of the entries of a register of deeds here- 


Faas iit in directed, when certified by him, and affidavits of publica- 
tobeevidence. tion as herein directed, made by the printer, publisher or chief 
clerk of a newspaper, are presumptive evidence of the facts 


therein stated. 


CHAPTER III. 
SPECIAL PARTNERSHIP. 


ARTICLE I, Formation of the partnership. 
II. Powers, rights and duties of the partners. 
ILI. Liability of partners. 
IV. Alteration and dissolution of the partnership. 


ARTICLE I. 


FORMATION OF THE PARTNERSHIP. 


SecT1ION 1328. Special partnership, how formed. 
1329. Constitution of. 
1330. Certificate of special partnership. 
1381. Proof of certificate. 
1332, 1333. Certificate to be filed and recorded. 


CIVIL CODE. 255 


SECTION 1334 Affidavit of actual payment of capital by special partner to be 
filed. 
1335. Special partnership, when forined. 
1336. Publication of certificate. 
1337. Affidavit of publication. 
1338. Effect of omission or informality of publication. 
1339. Renewal of special partnership to be certitied and published. 


SEc. 1328. A special partnership may be formed by two or , Special part 
more persons in the manner and with the effect prescribed in med. 
this chapter, for the transaction of any business, except bank- 


ing or insurance. 


SEc. 1329. A special partnership may consist of one or more ,,-omtitation 
persons, called general partners, and one ur more persons 
called special partners. 


Sec. 1330. Persons desirous of forming a special partner- , Ceftifcate of 
ship must severally sign a certificate, stating: Pastnorehip: 

1. The name under which such partnership is to be con- 
ducted; 

2. The general nature of the business intended to be trans- 
acted; 

3. The names of all the partners, and their residences, speci- 
fying which are general and which are special partners; 

4. The amount of capital which each special partner has 
contributed to the common stock; and, 

5. The periods at which such partnership will begin and 
end. 


SEc. 1331. A certificate under the last section must be ac- «daxi e! 
knowledged or proved, as to the several persons signing the 
same, in the manner prescribed by sections 516 to 529. 


Sec. 1332. The certificate of a special partnership, when , Certincate to 
daly acknowledged and certitied, must be filed with the regis- corded. 
ter of deeds of the county in which the partnership is to have 
its principal place of business, and must be recorded by him 
at large, in a book kept for that purpose, open to public in- 
spection. 

Sec. 1333. A transcript of the record made pursuant to the Se. 
last section, duly certified by the register of deeds under his 
official] seal, must be filed and recorded in like manner in the 
office of the register of deeds of every county in which the 
partnership has a place of business. 
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Sec. 1334. An affidavit of one or more of the general or 
special partners in a special partnership, stating that the sums 
specified in the certificate of the partnership as having been 
contributed by each of the special partners, have been actually 
and in good faith paid in cash, must be filed in the same 
office with the original certificate. 


Src. 1335. No special partnership is formed, until the pro- 
visions of the last five sections are complied with. 

Sec. 1336. The certificate mentioned in section 1380, or a 
statement of its substance, must be published in one or more 
newspapers, designated by the register of deeds with whom 
the original certificate is filed, and published in this Territory. 
Such publication must be made once a week for six weeks, 
beginning within one week from the time of filing the certifi- 
cate. 

Src. 1337. An affidavit of publication pursuant to this chap- 
ter, made by the printer, publisher or chief clerk of a news- 
paper, may be filed with the register of deeds with whom the 
original certificate was filed, and is presumptive evidence of 
the facts therein stated. 

Sec. 1338. If the publication directed by section 1336 is not 
made, the partnership is general from its beginning. But if, 
from any cause beyond the control of the partners, the publi- 
cation is not made in exact conformity with that section, it is 
sufficient if made as nearly in conformity therewith as may be 
in their power. 


Src. 1339. Every renewal or continuance of a special part- 


-nership must be certified, recorded, verified and published in 


the same manner as upon its original formation. 


ARTICLE II. 


POWERS, RIGHTS AND DUTIES. OF THE PARTNERS. 


Sxction 1340. Firm name, how composed. 
1341. Authority of special partner. 
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Section 1342. His relation to bis copartners. 
1343. Loans of special partner to firm. 
1344 Special partner need not be joined in suit with gencral partners. 
1345. May not withdraw his capital. i 
1346. Muay draw profits, &c. 
1347. Capital withdrawn to be restored. 
1348. Certain transfers of property, void. 


Sec. 1340. The business of a special partnership must be papm pame. 


conducted under a name, consisting of the names of one or 
more of the general partners only, with or without the addi- 
tion of the words “ and company.” 


Sec. 1341. The general partners only have authority to , Authority or. 
transact the business of a special partnership. The special 
partners may negotiate business for it, subject to the subse- 
quent approval of a general partner, but must not act on its 
behalf in any other manner. 
His relation to 


Sec. 1342. A special partner may at all times investigate pie coparinen 
the partnership affairs, and advise his partners or their agents 
as to their management. 
Loans of ` 


Sec. 1343. A special partner may lend money to the part- „pecial partner 
nership, or advance money for it, and take from it security "° *™ 
therefor, and as to such loans or advances has the same rights 
asany other creditor; but, in case of the insolvency of the 
partnership, all other claims which he may have against it 
must be postponed until all other creditors are satistied. 

Sec. 1344. In all matters relating to a special partnership, , Special part- 
its general partners may sue and be sued alone, in the same {yinedinen 
manner as if there were no special partners. paripere: 


Sec. 1345. No special partner under any pretense, may deat conten 
withdraw any part of the capital invested by him in the part- 
nership during its continuance. 


Sec. 1346. A special partner may receive such lawful inter- Mav, tE 


est, and sneh proportion of profits, as may be agreed upon, if 
not paid out of the capital invested in the partnership by him, 
or by some other special partner, and is not bound to refund 
the same to meet subsequent losses. 
Sec. 1347. If a special partner withdraws capitat from the , Capital with. 
firm, contrary to the provisions of sections 1345, he must re- "tored. 


store the same with interest. 
32 
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eraon, SEC. 1348. Every transfer of the property of a special patt- 

yord, nersiip, or of a partner therein, made after or in contempla- 
tion of. the insolvency of such partnership or partner, with in- 
tent to give a preference to any creditor of such partnership 
or partner, over any other creditor of such partnership, is void 
against the creditors thereof; and every judgment confessed, 
lien created, or security given, in like manner and with the 
like intent is in like manner void. 


ARTICLE III. 


LIABILITY OF PARTNERS, 


Section 1349. Liability of general partner in special partnership. 
1350, 1851. Liability of special partner; what acts render him a gener! 
partner. 
1352. Who may not question existence of special partnership, 


city ier Sec. 1349. The general partners in a special partnership 


hip., Are liable to the same extent as partners in a general part- 
nership. 


Mability ef — Src. 1350. The contribution of a special partner to the cap- 


special partner; 


What acts ital of the firm, and the increase thereof, is liable for its debts, 
general partner hut he is not otherwise liable therefor, except as follows: 

1. If he has willfully made or permitted a false or material- 
ly defective statement in the certificate of the partnership, the 
affidavit tiled therewith, or the published announcement there 
of, he is liable as a general partner to all creditors of the 
tirm; 

2. If he has willfully interfered with the business of the 
firm, except as permitted by sections 1341 and 1342, he is lia- 
ble in like manner; or, 

3. If he has willfully joined in or assented to an act contra- 
ry to any of the provisions of sections 1340, 1345 and 1348, 
he is liable in like manner. 


CIVIL CODE. 259 
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any of the acts mentioned in the last section, he is liable asa 
general partner to any creditor of the firm who has been actu- 
ally misled thereby to his prejudice. 

Sec. 1352. One who, upon making a contract with a part- irene 
nership, accepts from or gives to it a written memorandum of ẹnee of special 
the contract, stating that the partnership is special, and giv- 
ing the names of the special partners, cannot afterwards 
charge the persons thus named as general partners upon that 
contract, by reason of any error or defect in the proceedings 
for the creation of the special partnership, prior to the accep- 
tance of the memorandum, if an effort has been made by the 
partners, in good faith, to form a special partnership in the 
manner required by law. 


ARTICLE IV. 
ALTERATION AND DISSOLUTION. 


Section 1353. Partnership made general, by omission to notify changes. 
1354. Admission of new special partners to be notificd. 
1355. Purchaser of interest of special partner, &c., may become a spe- 
cial partner. 
1356. Dissolution of special partnership. 


Src. 1353. A special partnership becomes general, if, within , Pitney 
ten days after any partner withdraws from it, or any new Pippen. 
partner is received into it, or a change is made in the nature 
of its business, or in its name, a certificate of such fact, signed 
by one or more of the partners, is not filed with the clerk with 
whom the original certificate of the partnership was filed. 


Src. 1354. New special partners may be admitted into a , Admission of 


special partnership, upon a certificate, stating the names, res- crits to 
idences and contributions to the common stock of each of such 
partners, signed by each of them, and by the general partners, 
verified according to section 1334, acknowledged or proved, 


and filed, according to sections 1331 and 1332, with the regis- 
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ter of deeds with whom the original certificate of the partner- 
ship was filed. 


Parchaser of 


Interest of Sec. 1355. A special partner, or his legal representatives, 
„pecial partner, 


Rc. maybe- May sell his interest in the partnership, and the purchaser 
panne” thereof may, with the consent of the other partners, become 
a special partner, without changing the nature of the partner- 
ship, upon filing a notice of sale within ten days thereafter 
with the register of deeds with whom the original certificate 


of such partnership was filed. 
oen Sec. 1356. A special partnership is subject to dissolution 


parinerehip. in the same manner as a general partnership, except that no 
dissolution by the act of the partners is complete, until a 
notice thereof has been filed and recurded in the office of the 
register of deeds with whom the original certificate was record- 
ed, and published once in each week for four weeks, ina 
newspaper published in this Territory. 


TITLE XI. 


INSURANCE. 


Cuarrre I. Insurance in general. 
II. Marine insurance. 
III. Fire insurance. 
IV. Life and health insurance. 


CHAPTER I. 


LNSURANCE IN GENERAL. 


ARTICLE I. Defin.tion of insurance. 
Tl. What may be insured. 
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Agricue III. Parties. 

IV. Insurable interest. 
V. Concealment and representation. 
VI. The policy. 

VII. Warranties. 

VIII. Premiums. 
IX. Loss. 
X. Notice of loss. 

XI. Double insurance. 

XII. Re-insurance. 


ARTICLE I. 


DEFINITION OF INSURANOE. 


Section 1357. Insurance, what. 


Seo. 1357. Insurance is a contract whereby one undertakes yi2e"™" 


to indemnify another against loss, damage or liability, arising 
from an unknown or contingent event. 


ARTICLE II. 


WHAT MAY BE INSURED. 


Section 1858. What events may be insured against, 
1359. Usual kinds of insurance. 
1360. All subject to this chapter. 


8xc. 1358. Any contingent or unknown event, whether past mayte inara 


or future, which may damnify a person having an insurable *"*- 
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interest, or create a liability against him, may be insured 
against, subject to the provisions of this chapter. 


of gual kinds Sec. 1359. The most usual kinds of insurance are: 
1. Marine insurance; 
2. Fire insurance; 
3. Life insurance; and, 
4. Health insurance. 


thiechapes, ° Sec. 1360. All kinds of insurance are subject to the prori- 
sions of this chapter. 


ARTICLE III. 


PARTIES TO THE CONTRACT. 


SECTION 1361. Designation of partics. 
1362. Who may insure. 
1363. Who may be insured. 
1364, 1865. Assignment to mortgagee of thing insured. 


fatin SEC. 1361. The person who undertakes to indemnify anotb- 
er, by a contract of insurance, is called the insurer, and the 
person indemnified is called the insured. 


peed Sec. 1362. Any one who is capable of making a contract 
may be an insurer, subject to the restrictions imposed by spe 
cial statutes upon foreign corporations, non-residents and 
others. 


inn tomy be Sec. 1863. Any one except a public enemy may be insured. 


tomognment,, Sec. 1364. Wherea mortgagor of property effects insurance 
thing insured. in his own name, providing that the loss shall be payable to 
the mortgagee, or assigns a policy of insurance to the mort- 
gagee, the insurance is deemed to be upon the interest of the 
mortgagor, who does not cease to be a party to the original 
contract, and any act of his which would otherwise avoid the 
insurance will have the same effect, although the property is 


in the hands of the mortgagee. 
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Sec. 1365. If an insurer assents to the transfer of an insu- ®™ 


rance from a mortgagor to a mortgagee, and, at the time of 
his assent, imposes further obligations on the assignee, 
making a new contract with him, the acts of the mortgagor 
cannot affect his rights. 


ARTICLE IV. 
INSURABLE INTEREST. 


Section 1366. Insurable interest, what. 
1367. In what may consist. 
1368. Interest of carrier or depositary. 
1369. Mere expectancies. 
1370. Measure of interest in property. 
1371. Insurance without interest, illegal. 
1372. When interest must exist. 
1373. Effect of transfer. 
1374. Transfer after loss. 
1375. Exception in the case of several subjects in one policy. 
1376. In case of the death of the insurer. 
1377. In the case of transfer between co-tenants. 


Sec. 1366. Every interest in property, or any relation there- jay nat. 


to, or liability in respect thereof, of such a nature that a con- 
templated peril might directly damnify the insured, is an in- 
sarable interest. 

Sec. 1367. An insurable interest in property may consist ,Jawhat may 
in: 

1. An existing interest; 

2. An inchoate interest founded on an existing interest, or, 

3. An expectancy, coupled with an existing interest in that 
ont of which the expectancy arises. 

Serc. 1368. A carrier or depositary of any kind has an in- „terest of 
surable interest in a thing held by him as such, to the extent %°Pr%itary. 
of its value. 

Src. 1360. A mere contingent or expectant interest in any- maigs Pee 
thing, not founded on an actual right to the thing, nor upon 
any valid contract for it, is not insurable. 
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maeasaresof = SEC. 1370. The measure of an insurable interest in property 


es is the extent to which the insured might be damnified by loss 
or injury thereof. 
winmerance = SEC. 1871. The sole object of insurance is the indemnity of 


est, Megs. the insured, and if he has no insurable interest the contract is 
void. 

mhen interest Src. 1372. An interest insured must exist when the insu- 
rance takes effect, and when the loss occurs, but need not exist 
in the meantime. 


semen of Sec. 13873. Except in ‘the cases specified in the next four 
sections, and in the cases of life and health insurance, a 
change of interest in any part of a thing insured, unaccom- 
panied by a corresponding change of interest in the insurance, 
suspends the insurance to an equivalent extent, until the in- 
terest in the thing and the insurance are vested in the same 
person. 


Transfer after SEC. 1374. A change of interest in a thing insured, after the 
loss. ee ° : 
occurrence of an injury which results in a loss, does not affect 
the right of the insured to indemnity for the loss. 


mezception in SEC. 1375. A change of interest in one or more of several 


pororal aub. distinct things, separately insured by one policy, does net 
po. 


licy. avoid the insurance as to the others. 


onit.the case | Sec. 1376. A change of interest, by will or succession, on 
the insured. the death of the insured, does not avoid an insurance; and 
his interest in the insurance passes to the person taking his 


interest in the thing insured. 
Inthe caseof SEC. 1377. A transfer of interest by one of several partners. 


transfer FIRES 5 eer. = 
between = = joint owners or owners in common, who are jointly insured, 
4 to the others, does not avoid an insurance, even though it has 
been agreed that the insurance shall cease upon an alienation 


of the thing insured. 
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ARTICLE V. 


CONCEALMENT AND REPRESENTATION. 


Sactiox 1378. Concealment, what. 
1379. Effect of concealment. 
1380. What must be disclosed. 
1881. Matters which necd not be communicated without inquiry. 
1382. Test of materiality. 
1383. Matters which each is bound to know. 
1384. Waiver of communication. 
1385. Interest of insured 
1386. Fraudulent warranty. 
1387. Matters of opinion. 
1388. Representation, what. 
1389. When made. 
1390. How interpreted. 
1391. Representation as to future. 
1392. How may affect policy. 
1393. When may be withdrawn. 
1804. Time intended by representation. 
1395. Representing information. 
1396. Falaity. 
1397. Effect of falsity. 
1898. Materiality. 
1399. Application of provisions of this article. 


Szc. 1378. A neglect to communicate that which a party , Concealment, 
knows, and ought to communicate, is called a concealment. 


SEc. 1379. A concealment, whether intentional or uninten- Efect of con- 
tional, entitles the injured party to rescind a contract of insu- 
rance. 

Sec. 1380. Each party to a contract of insurance must com- „What must be 
municate to the other, in good faith, all facts within his knowl- 
edge, which are, or which he believes to be material to the 
contract, and which the other has not the means of ascertain- 
ing, and as to which he makes no warranty. 

34 
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Matters which 


A he Src. 1381. Neither party to a contract of insurance isbound 

withourinauiry tO Communicate information of the matters following, except 
in answer to the inquiries of the other: 

1. Those which the other knows; 

2. Those which, in the exercise of ordinary care, the other 
ought to know, and of which the former has no reason to 
suppose him ignorant; 

3. Those of which the other waives communication; 

4. Those which prove or tend to prove the existence of a 
risk excluded by a warranty, and which are not otherwise 
material; and, 

5. Those which relate to a risk excepted from the policy, 
and which are not otherwise material. 

AY, Sec. 1382. Materiality is to be determined not by the event, 
but solely by the probable and reasonable influence of the 
facts upon the party to whom the communication is due, in 
forming his estimate of the disadvantages of the proposed 
contract, or in making his inquiries. 

colatierawhich SEC. 1383. Each party to a contract of insurance is bound 

knw: to know all the general causes which are opea to his inquiry, 
equally with that of the other, and which may affect either the 
political or material perils contemplated; and all general usa- 
ges of trade. 

covaiver of |, SEC. 1384. The right to information of material facts may 
be waived, either by the terms of insurance, or by neglect to 
make inquiries as to such facts, where they are distinctly im- 
plied in other facts of which information is communicated. 


interet of Sec. 1385. Information of the nature or amount of the in- 
terest of one insured need not be communicated unless in an- 
swer to inquiry, except as prescribed by section 1401. 

arraunen Sec. 1386. An intentional and fraudulent omission, on the 
part of one insured, to communicate information of matters 
proving or tending to prove the falsity of a warranty, entitles 
the insurer to rescind. 

eaters of Sec. 1387. Neither party to a contract of insurance is bound 
to communicate, even upon inquiry, information of his own 
judgment upon the matters in question. 


Representa- = SEC. 1388. A representation may be oral or written. 
tjon, what. 


When made. SEC. 1389. A representation may be made at the same time 
with the policy, or before it. 
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Src. 1390. The language ofa representation is to be inter- pagg ne 
preted by the same rules as the language of ‘contracts in gen- 
eral. 


Sec. 1391. A representation as to the future is to be deemed ,,Xprerent2. 


a promise, unless it appears that it was merely a statement of 
belief or expectation. 


Sec. 1392. A representation cannot be allowed to qualify an smet hogy. 
express provision in a contract of insurance; but it may 
qualify an implied warranty. 

Sec. 1393. A representation may be altered or withdrawn penpan. 


before the insurance is effected, but not afterwards. 
Src. 1394. The completion of the contract of insurance is ,Timcintended 


representa- 


the time to which a representation must be presumed to refer. “- 


Sec. 1395. When a person insured has no personal knowl- ,,Representins 

edge of a fact, he may nevertheless repeat information which 
he has upon the subject, and which he believes to be true, with 
the explanation that he does so on the information of others, 
or he may submit the information, in its whole extent, to the 
insurer; and in neither case is he responsible for its truth, 
unless it proceeds from an agent of the insured whose duty it 
is to give the intelligence. 


Sec. 1396. A representation is to be deemed false whem the Fabity. 
facts fail to correspond with its assertions or stipulations. 

Src. 1397. If a representation is false in a material point, pny.” 
whether affirmative or promissory, the injured party is enti- 
tled to rescind the contract from the time when the representa- 
tion becomes false. 


Sec. 1398. The materiality of a representation is determin- *teriality. 
ed by thesame rule as the materiality of a concealment. 


Sec. 1399. The provisions of this article apply as well to a ,Appication | 


modification of a contract of insurance as to its original for- '™* arttete. 
mation. 
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ARTICLE VI. 


THE POLICY. 


Secrion 1400. Policy, what. 
1401. What must must be specified in a policy. 
1402. Whose interest is covered. 
1403. Insurance by agent or trustee. 
4404. Insurance by part owner. 
1405. General terms. 
1406. Successive owners. 
1407. Transfer of the thing insured. 
1408. Open and valued policies. 
1409. Open policy, what. 
1410. Valued policy, what. 
1411. Running policy, what. 
1412, Effect of receipt. 
1413. Agreement not to transfer. 


Policy. what. SEC. 1400. The written instrument, in which a contract of 
insurance is set forth, is called a policy of insurance. 


wees Sec. 1401. A policy of insurance must specify: 
a policy. 1. The parties between whom the contract is made; 
2. The rate of premium; 
3. The property or life insured; 
4. The interest of the insured in property insured, if he is 
not the absolute owner thereof; 
5. The risks insured against; and, 


6. The period during which the insurance is to continue. 


Whoseinter- SEC. 1402. When the name of the person intended to be in- 
rurlecoverod. sured is specified in a policy, it can be applied only to his own 
proper interest. 
ea Sec. 1403. When an insurance is made by an agent or tras- 
tee. tee, the fact that his principal or beneficiary is the person 
really insured may be indicated by describing him as agent 
or trustee, or by other general words in the policy. 
Insurance by Src. 1404. To render an insurance, effected by one part- 
pertowner. ner or part owner, applicable to the interest of his copartners, 
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or of other part owners, it is necessary that the terms of the 
policy should be such as are applicable to the joint or com- 
mon interest. 

Src. 1405. When the description of the insured in a policy S™*"™ terme. 
is so genera] that it may comprehend any person, or any class 
of persons, he only can claim the benefit of the policy who 
can show that it was intended to include him. 

Sec. 1406. A policy may be so framed that it will insure to ommen a’ 
the benefit of whomsoever, during the continuance of the risk, 
may become the owner of the interest insured. 

Transfer of 


Sec. 1407. The mere transfer of a thing insured does not tnething 
transfer the policy, but suspends it until the same person be- "= 
comes owner of both the policy and the thing insured. 


Sec. 1408. A policy is cither open or valued. valued oa idae. 


Src. 1409. An open policy is one in which the value of the | Open policy, 
thing insured is not agreed upon, but is left to be ascertained 
in case of loss. 


Src. 1410. A valued policy is one which expresses on its sympa P?" 
face an agreement that the thing insured shall be valued at a 


specified sum. 


Sec. 1411. A running policy is one which contemplates suc- ,, Running pot 
cessive insurances, and which provides that the object of the 
policy may be from time to time defined, especially as to the 
subjects of insurance, by additional statements or indorse- 
ments. 

SEOC. 1412. An acknowledgment in a policy of the receipt of cme * 
premium is conclusive evidence of its payment, so far as to 
make the policy binding, notwithstanding any stipulation 
therein that it shall not be binding until the premium is actu- 
ally paid. 


Sec. 1413. An agreement made before a loss, not to trans- , Agreement, 


fer the claim of a person insured against the insurer, after the 
loss has happened, is void. 
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ARTICLE VII. 


WARRANTIES. 


Section 1414. Warranty, express'or implied. 
1415. Form. 
1416. Warranty must be in policy. 
1417. Past, present and future warrantics. 
1418. Warranty as to past or present. 
1419. Warranty as to the future. 
1420. Performance excused. 
1421, 1422. What acts avoid the policy. 
1423. Breach without fraud. 


oxpreseedsy Sec. 1414. A warranty is either express or implied. 


implied. 


From. Src. 1415. No particular form of words is necessary to cre- 
ate a warranty. 
Warranty Src. 1416. Every express warranty, made at or before the 
must be in š P A : e e 
pulicy. execution of a policy, must be contained in the policy itself, 


and another instrument, whether upon the same paper or not, 
cannot be referred to as making a party of the policy for this 
purpose, even by agreement of the parties. 


Past. present SEC. 1417. A warranty may relate to the past, the present, 
and future 
warranties. the future, or to any or all of these. 


o Warrantyas Sec. 1416. A statement ina policy, of a matter relating to 
O past or 


present. the person or thing insured, or to the risk, as a fact, is an ex- 
press warranty thereof. 


warranty as. SEC. 1419. A statement in a policy, which imports that it is 
intended to do or not to doa thing which materially affects 
the risk, is a warranty that such act or omission shall take 
place. 

eletformance SEC. 1420. When, before the time arrives for performance of 
a warranty relating to the future, a loss insured against hap- 
pens, or performance is made illegal, the omission to fulfill 
the warranty for either reason does not avoid the policy. 
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Sec. 1421. The violation of a material warranty, or other „yhaa 
material provisions of a policy, on the part of either party ?"y- 


thereto, entitles the other to rescind. 

Src. 1422. A policy may declare that a violation of speci- 
fied provisions thereof shall avoid it; otherwise the breach of 
an immaterial provision does not avoid the policy. 

Sec 1423. A breach of warranty, without fraud, merely ex- , Breach with- 
onerates an insurer from the time that it occurs, or, where it 


is broken in its inception, prevents the policy from attaching 
to the risk. 


Same. 


CHAPTER VIII. 


PREMIUM. 


SECTION 1424. When premium is carned. 
1425, 1426. Return of premium. 
1427. When nonc allowed. 
1428. Over insurance by several insurers. 
1429, 1430. Contribution. 


Sec. 1424. An insurer is entitled to payment of the premium, a aper" 
as soon as the thing insured is exposed to the peril insured 
against. 

Sec. 1425. A person insured is entitled to a return of pre- ,Rettm. 
mium paid, or a ratable proportion thereof, if no part of his 
interest in the thing insured is exposed to any of the perils 
insured against, or, where the insurance is made for a definite 
period of time, if it is not exposed to such peril for the whole 


of that time. 
Src. 1426. A person insured is entitled to a return of the *"* 

premium when the contract is voidable, on account of the fraud 

or misrepresentation of the insurer, or on account of facts, of 

the existence of which the insured was ignorant without his 
fault; or when, by any default of the insured other than ac- 

tual fraud, the insurer never incurred any liability under the 
policy. 
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aaea e Sec. 1427. If a peril insured against has existed, and the 
insurer has been liable, for any period, however short, the 
insured is not entitled to a return of premium, so far as that. 
particular risk is concerned, unless the insurance was for a 
definite period of time, in which case he is entitled to a pro- 
portionate return under section 1425. 


cere ee cok Src. 1428. In case of an over-insurance by several insurers, 

alinsarers. the insurer is entitled to a ratable return of the premium, pro- 
portioned to the amount by which the aggregate sum insured 
in all the policies exceeds the insurable value of the thing at 
risk. 

Contribation. SEC. 1429. When an over-insurance is affected by simulta- 
neous policies, the insurers contribute to the premium to be re- 
turned, in proportion to the amount insured by their respec- 
tive policies. 

Some. Src. 1430. When an over-insurance is effected by successive 
policies, those only contribute to a return of the premium, who 
are exonerated by prior insurances from the liability assumed 
by them, and in proportion as the sum for which the premium 
was paid exceeds the amount for which, on account of prior 
insurance, they could be made liable. 


ARTICLE 1X. 


LOSS. 


SECTION 1431. Perils, remote and proximate. 
1432. Loss incurred in rescue from peril. 
1433. Excepted perils. 
1434. Negligence and fraud. 


aliris.remote Sec. 1431. An insurer is liable for a loss of which a peril 
proximate. , S A z 
insured against was the proximate cause; although a peril 
not contemplated by the contract may have been a remote 
cause of the loss; but he is not liable for a loss of which the 
peril insured against was only a remote cause. 
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Sec. 1432. An insurer is liable where the thing insured is nut Suineurred, 
rescued from a peril insured against, that would otherwise ™ Perl. 
have caused a loss, if in the course of such rescue the thing is 
exposed to peril, not insured against, which permanently de- 
prives the insured of its possession, in whole or in part: or 
where a loss is caused by efforts to rescue the thing insured 


from a peril insured against. 


Sec. 1433. Where a peril is specially excepted in a contract peice"? 
of insurance, a loss, which would not have occurred but for 
such peril, is thereby excepted; although the immediate cause 
of the loss was a peril which was not excepted. 


Src. 1434. An insurer is not liable for a loss caused by the „oguigenee 
willful act of the insured; but he is not exonerated by the neg- 
Higence of the insured, nor by fraud or negligence on the part 
of his agents or others. 


ARTICLE X. 


NOTICE OF LOSS. 


SEcTION 1435. Notice of loss. 
1486. Preliminary proofs. 
1437. Waiver of defects in notice, &c 
1438. Waiver of delay. 
1439. Certificate, when dispensed with. 


Src. 1485. In case of loss, an insurer is exonerated, if no- Netice orlom: 
tice thereof is not given to him by some person insured, or en- 
titled to the benefit of an insurance, without unnecessary 
delay. 


Sec. 1436. Where preliminary proof of loss is required Dy 
a policy, the insured is not bound to give such proof as would” 
be necessary in a court of justice; but it is sufficient for him 
to give the best evidence which he has in his power at the time. 
35 
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Pi lariat SEC. 1487. All defects in a notice of loss, or in preliminary 


noice, £e. proof thereof, which the insured might remedy, and which the 
insurer omits to specify to him, without unnecessary delay, as 
grounds of objection, are waived. 


ae Sec. 1438. Delay in the presentation to an insurer of no- 
i tice or proof of loss is waived, if caused by any act of his, or 
if he omits to make objection promptly and specitically upon 
that ground. 
veadas, SEC. 1439. If a policy requires, by way of preliminary 
weer proof of loss, the certificate or testimony of another person 
than the insured, it is sufficient for the insured to use reasona- 
ble diligence to procure it and in case of the refusal of such 
person to give it, then to furnish reasonable evidence to the in- 
surer that such refusal was not induced by any just grounds 
of disbelief in the facts necessary to be certified. 


ARTICLE XI. 


DOUBLE INSURANCE. 


Section 1440. Double insurance. 
1441. Contribution in case of double insurance. 


Double in- Src. 1440. A double insurance exists where the same person 

surance. oN ee Š E 
is insured by several insurers separately in respect to the 
same subject and interest. 

fo ontribution Spc. 1441. In case of double insurance, the insured may 

fondle ineu- claim payment of a loss from any one of the insurers, who, 
on paying it, may require the others to contribute ratably 
thereto. 
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ARTICLE XII. 


RE-INSURANCE. 


Bection 1442. Re-insurance, what. 
` 1448. Disclosure required. 
1444 Re-insurance presumed to be against liability. 
1445. Original insured has no interest. 


Src. 1442. A contract of re-insurance is one by which an „pg'nsurance, 
insurer procures a third person to insure him against loss or 


liability by reason of such original insurance. 
Diaclosure 


Src. 1443. Where an insurer obtains re-insurance, he must required. 
communicate all the representations of the original insured, 
and also all the knowledge and information he possesses, 


whether previously or subsequently acquired, which is mate- 
rial to the risk. 


Sec. 1444. A re-insurance is presumed to be a contract of prefumed to” 


indemnity against liability, and not merely against damage. habie 
Src. 1445. The original insured has no interest in a contract mone hns 
of re-insurance. no interest. 


CHAPTER II. 
MARINE INSURANCE. 


ARTICLE I. Definition of marine insurance. 
II. Insurable interest. 
TII. Concealment. 
IV. Representations. 
V. Implied warranties. 
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ARTICLE VI. The voyage, and deviation. 
VIL Loss. 
VII. Abandonment. 
TX. Measure of indemnity. 


ARTICLE I, 
DEFINITION OF MARINE INSURANCE. 


NECTION 1446. Marinc insurance, what. 


rafting lusu- SEC. 1446. Marine insurance is an insurance against risks 
connected with navigation, to which a ship, cargo, freightage, 
profits, or other insurable interest in movable property, may 
be exposed during a certain voyage or a fixed period of time. 


ARTICLE II. 


INSURABLE INTEREST. 


Section 1447. Insurable interest in ship. 
1448. Interest reduced by hottamry, 
1449. Freightage, what. 
1450, 1451. Expected freightage. 
1452, Insurable interest in profits. 
1453. Insurable interest of charterer. 


inert Src. 1447. The owner of a ship has in all cases an insurable 
vbip. interest in it, even when it haa been chartered by one who cov- 


enants to pay him its value in ease of loss. 


CIVIL CODE. 277 


SEC. 1448. The insurable interest of the owner of a ship reduced ty 
hypothecated by bottomry is only the excess of its value over "°™ 


the amount secured by bottomry. 


SEC. 1449. Freightage, in the sense of a policy of marine , Freshtace, 
insurance, signifies all the benefit derived by the owner, either 
from the chartering of the ship or its employment for the car- 
riage of his own goods or those of others. 


Sec. 1450, The owner of a ship has an insurable interest in treightnge, 
expected freightage which he would have certainly earned but 
for the intervention of a peril insured against. 

Src. 1451. The interest mentioned in the last section exists, “*™* 
in the case of a charter-party, when the ship has broken 
ground on the chartered voyage; and, if a price is to be paid 
for the carriage of goods, when they are actually on board, 
or there is some contract for putting them on board, and both 
ship and goods are ready for the specified voyage. 


Sec. 1452. One who has an interest in the thing from which jatereet in” 
profits are expected to proceed, has an insurable interest in?" 
the profits. 


Sec. 1453. The charterer of a ship has an insurable inter- ,,[nsurble 
est in it, to the extent that he is liable to be damnified by its “™*"*" 


loss. 


ARTICLE III. 
CONCEALMENT. 


Section 1454. Information must be communicated. 
1455. Material information. 
1456. Presumption of knowledge of loss. 
1457. Concealments which only affect the risk in question. 


Sec. 1454, In marine insurance each party is bound to com- , Information 
municate, in addition to what is required by section 1380, all mantcated. 
the information which he possesses, material to the risk, ex- 


cept such as is mentioned in section 1381, and to state the ex- 
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act and whole truth in relation to all matters that he repre- 
sents, or upon inquiry assumes to disclose. 

foMisterial tna-  SEc. 1455. In marine insurance, information of the belief or 
expectation of a third person, in reference to a material fact, 
is material. 

of kuoniaige Seo. 1456. A person insured by a contract of marine insu- 

oF load, rance is presumed to have had knowledge, at the time of in- 
suring, of a prior loss, if the information might possibly 
have reached him in the usual mode of transmission, and at 
the usual rate of communication. 


whcae® SEC. 1457. The effect of a concealment in a marine insurance, 


ret ensk in respect to any of the following matters, is not to vitiate the 

entire contract, but merely to exonerate the insurer from a loss 
resulting from the risk concealed: 

1. The national character of the insured; 

2. The liability of the thing insured to capture and deten- 
tion; 

3. The liability to seizure from breach of foreign laws of 
trade; 

4. The want of necessary documents; and, 

5. The use of false and simulated papers. 


ARTICLE IV. 


REPRESENTATIONS. 


SECTION 1458. Effect of intentional falsity. 
1459. Representation of expectation. 


eaen Sec. 1468. If a representation, by a person insured by a 
contract of marine insurance, is intentionally false in any re- 
spect, whether material or immaterial, the insurer may rescind 
the entire contract. 

tian Breene SEC. 1459. The eventual falsity of a representation as to ex- 

tation. pectation does not, in the absence of fraud, avoid a contract 


of insurance. 
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ARTICLE V. 


IMPLIED WARRANTIES. 


Section 1460. Warranty of seaworthiness. ` 
1461. Seaworthincss, what. 
1462. At what time seaworthiness must exist. 
1463. What things are required to constitute seaworthincss. 
1464. Different degrees of seaworthiness at different stages of the 
voyage. 
1465. Unscaworthiness during the voyage. 
1466. Seaworthiness for purposes of insurance on cargo. 
1467. Neutral papers. 


Sec. 1460. In every marine insurance upon ship or freight- , Waren of 
age or upon anything belonging to the shipowner, unless 
made for a specified length of time, a warranty is implied that 


the ship shall be seaworthy. 

Sec. 1461. A ship is seaworthy, when reasonably fit to per- nees Tortni- 
form the services, and to encounter the ordinary perils of the 
voyage, contemplated by the parties to the policy. 

Src. 1462. An implied warranty of seaworthiness is com- „At what time 
plied with if the ship is seaworthy at the time of the com- ™"*t exist- 
mencement of the risk. 


Sec. 1463. A warranty of seaworthiness extends not only to , Wastinincs 


the condition of the structure of the ship itself, but requires constitute | 


that it be properly laden, and provided with a competent 
master, a sufficient number of competent officers and seamen, 


and the requisite appurtenances and equipments. 
Src. 1464. Where different portions of the voyage, contem- ,piferent de. 


plated by a policy, differ in respect to the things requisite to triet etapen of 
make the ship seaworthy therefor, a warranty of seaworthi- ‘te vo7#se- 
ness is complied with, if, at the commencement of each por- 

tion, the ship is seaworthy with reference to that portion. 


Sec. 1465. When a ship becomes unseaworthy during the Gok ene 


voyage to which an insurance relates, an unreasonable delay the voyage. 
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Seaworthi- 
ness for pur- 
poecs of insu- 
rance on cargo. 


Neutral 
papers. 


Vo age in- 
sured, how dce- 
termined. 


Deviation. 
what. 
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in repairing the defect exonerates the insurer from liability 
for any loss arising therefrom. 


Sec. 1466. A ship which is seaworthy for the purpose of an 
insurance upon the ship, may, nevertheless, by reason of being 
unfitted to receive the cargo, be unseaworthy for the purpose 
of insurance upon tHe cargo. 


Sec. 1467. Where the nationality or neutrality of a ship or 
cargo is expressly warranted, it is implied that the ship will 
carry the requisite documents to show such nationality or neu- 
trality, and that it will not carry any documents which cast 
reasonable suspicion thereon. 


ARTICLE VI. 
THE VOYAGE AND DEVIATION. 


Section 1468, 1469. Voyage insured, how determined. 
1470. Deviation, what. 
1471. When proper. 
1472. When improper. 
1473. Deviation cxoneratcs the insurer. 


Sec. 1468. When the voyage contemplated by a policy is 
described by the places of beginning and ending, the voyage 
insured is one which conforms to the course from point to 
point fixed by mercantile usage between those places. 


Src. 1469. If the course of sailing is not fixed by mercan- 
tile usage, the voyage insured by a policy is the way between 
the places specified, which, to a master of ordinary skill and 
discretion, would seem the most natural, direct and advanta- 


geous. 

Sec. 1470. Deviation is a departure from the course of the 
voyage insured, mentioned in the last two sections, or an un- 
reasonable delay in pursuing the voyage; or the commence- 
ment of an entirely different voyage. l 
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Sec. 1471. A deviation is proper: When prope?. 
1. When caused by circumstances over which neither the 

master nor the owner of the ship has any control; 

2. When necessary to comply with a warranty, or to avoid 

a peril, whether insured against or not; 

3. When made in good faith, and upon reasonable grounds 
of belief in its necessity to avoid a peril; or, 

4. When made in good faith, for the purpose of saving hu- 
man life, or relieving another vessel in distress. 

SEc. 1472. Every deviation, not specified in the last section, proper 


is improper. . 
Sec. 1473. An insurer is not liable for any loss happening ,Devistign ex- 
to a thing insured subsequently to an improper deviation. = "rer. 


ARTICLE VII. 


LOSS. 


Section 1474. Total and partial loss. 
1475. Partial loss. 
1476. Actual and constructive total loss. 
1477. Total loss, what. 
1478. Constructive total loss. 
1479, Presumed actual loss. 
1480. Insurance on cargo, &c., when voyage is broken up. 
1481. Cost of reshipment, &c. 
1482. When insured is entitled to payment. 
1483. Abandonment of goods on insurance of profits. 
1484. Average loss. 
1485. Insurance against total loss. 


Src. 1474. A loss may be either total or partial. ead 
Sec. 1475. Every loss which is not total is partial. Partial loss. 
Src. 1476. A total loss may be either actual or constructive. .Actaa aud 
Src. 1477. An actual total loss is caused by: “otal lo, 


1. A total destruction of the thing insured; 
36 
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2. The loss of the thing by sinking, or by being broken up: 

3. Any damage to the thing which renders it valueless to 
the owner for the purposes for which he held it; or, 

4. Any other event which entirely deprives the owner of the 


possession, at the port of destination, of the thing insured. 


Cons oth . e e . 
totall © BEC. 1478. A constructive total loss is one which gives to a 


person insured a right to abandon under section 1487. 


aa aa SEC. 1479. An actual loss may be presumed from the con- 


tinued absence of a ship without being heard of; and the 
length of time which is sufficient to raise this presumption 
depends on the circumstances of the case. 

ener??? ë Sec. 1480. When a ship is prevented, at an intermediate 

token wy “port, from completing the voyage, the master must make 
every exertion to procure in the same or a contiguous port, 
another ship, for the purpose of conveying the cargo to its 
destination; and the liability of a marine insurer thereon con- 
tinues after they are thus reshipped. 

shipment de. SEC. 1481. In addition to the liability mentioned in the last 
section, a marine insurer is bound for damages, expenses of 
discharging, storage, reshipment, extra freightage, and all 
other expenses incurred in saving cargo reshipped pursuant 


to the last section, up to the amount insured. 


When i d ” e : 
Iwentitied to © SEC. 1482. Upon an actual total loss a person insured is en- 


payments titled to payment without notice of abandonment. 

of goodvon SEC. 1483. Where profits are insured, but the goods are not 
insurance of . e e e : 5 

profite, insured, a marine insurer is not liable for a constructive total 


loss unless the insured offers to abandon the goods. 


SEC. 1484. Where it has been agreed that an insurance upon 
a particular thing or class of things shall be free from partic- 
ular average, a marine insurer is not liable for any loss, not 
depriving the insured of the possession, at the port of desti- 
nation, of the whole of such thing, or class of things, even 

though it becomes entirely worthless. 

denan Sec. 1485. An insurance confined in terms to a total loss, 
= does not cover a constructive total loss, but covers any loss 
which necessarily results in depriving the insured of the pos- 
session, at the port of destination, of the entire thing insured, 
and also a general average loss. 


Average lore. 
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ARTICLE VIII. 


ABANDONMENT. 


Section 1486. Abandonment, what. 
1487. When insured may abandon. 
1488. Must be unqualified. 
1489. When may be made. 
1490. Abandonment may be defeated. 
1491. How made. 
1492. Requisites of notice. 
1493. No other cause can be relied on. 
1494. Effect. 
1495. Waiver of formal abandonment. 
1496. Agents of the insured become agents of the insurer. 
1497. Acceptance not necessary. 
1498. Acceptance conclusive. 
1499.. Accepted abandonment, irrevocable. 
1300. Freightage, how affected by abandonment of ship. 
1501. Refusal to accept. 
1502. Omission to abandon. 


Src. 1486. Abandonment is the act by which, after a con- Abandonment, 
structive total loss, a person insured by a contract of marine 
insurance, declares to the insurer that he relinquishes to him 
his interest in the thing insured. 


SEC. 1487. A person insured by a contract of marine insu- „yen insured 
rance may abandon the thing insured, or any particular por- 
tion thereof, separately valued by the policy, or otherwise 
separately insured, and recover for a total loss thereof, when 


the cause of the loss is a peril insured against: 


1. If more than half thereof, in value, is actually lost, or 
would have tu be expended to recover it from the peril; 

2. If it is injured to such an extent as to reduce its value 
more than one-half; 

3. If, the thing insured being a ship, the contemplated voy- 
age cannot be lawfully performed, without incurring an ex- 
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pense to the insured of more than half the value of the thing 
abandoned, or without incurring a risk which a prudent man 
would not take under the circumstances; or, 
4. If, the thing insured being cargo or freightage, the voy- 
age cannot be performed, nor another ship procured by the 
master, within a reasonable time, and with reasonable dili- 
gence, to forward the cargo, without incurring the like expen- 
ses or risk. But freightage cannot in any case beabandoned, 
unless the ship is also abandoned. 
(aie bean. Src. 1488. An abandonment must be neither partial nor 
conditional. 
nahon may Sec. 1489. An abandonment must be made within a reason- 
able time after information of the loss, and after the com- 
mencement of the voyage, and before the party abandoning 
has information of its completion. 
Abandonment SEC. 1490. Where the information upon which an abandon- 
may be de- 
feated. ment has been made proves incorrect, or the thing insured 
was so far restored when the abandonment was made, that 
there was then in fact no totalloss, the abandonment becomes 
ineffectual. 
Howmade. Skc. 1491. Abandonment is made by giving notice thereof 
to the insurer; which may be done orally, or in writing. 
Requisites 


AE naulee: Sec. 1492. A notice of abandonment must be explicit; and 
must specify the particular cause of the abandonment; but 
need state only enough to show that there is probable cause 
therefor, and need not be accompanied with proof of interest 
or of loss. 


No other Src. 1493. An abandonment can be sustained only upon the 
canse can be og e : 
relied on. cause specified in the notice thereof. 

Effect. Sec. 1494. An abandonment is equivalent to a transfer, by 


the insured, of his interest, to the insurer, with all the chances 
of recovery and indemnity. 


stvalver of Sxc. 1495. If a marine insurer pays for a loss as if it were 
donment. an actual total loss, he is entitled to whatever may remain of 


the thing insured, or its proceeds or salvage, as if there had 
been a formal abandonment. 
magenta ofthe Sec. 1496. Upon an abandonment, acts done in good faith, 
penteofthe bhy those who were agents of the thing insured, in respect to 
the thing insured, subsequent to the loss, are at the risk of 
the insurer, and for his benefit. 
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Sxc. 1497. An acceptance of an abandonment is not neces- ,¢ScRant, 
sary to the rights of the insured, and is not to be presumed 
from the mere silence of the insurer, upon his receiving notice 
of abandonment. 
Acceptance 


Sec. 1498. The acceptance of an abandonment, whether ex- conclusive. 
press or implied, is conclusive upon the parties, and admits 
the loss and the sufficiency of the abandonment. 

Sec. 1499. An abandonment once made and accepted is ir- gASccpted.,, 
revocable, unless the ground upon which it was made proves "°¥%*!* 
to be unfounded. 


Sec. 1500. On an accepted abandonment of a ship, freight- , Fre tase 
age earned previous to the loss belongs to the insurer thereof; spaydonment 
but freightage subsequently earned, belongs to the insurer of 
the ship. 

Sec. 1501. If an insurer refuses to accept a valid abandon- ,usm*" to 
ment, he is liable as upon an actual total luss, deducting from 
the amount any proceeds of the thing insured which may 


have come to the hands of the insured. 


Sec. 1502. If a person insured omits to abandon, he may „emission to 
nevertheless recover his actual loss. 


ARTICLE IX. 


MEASURE OF INDEMNITY. 


Section 1503. Valuation, when conclusive. 
+ 1504, Partial loss. 

1505. Profits. 
1506. Valuation apportioned. 
1507. Valuation applied to profits. 
1508, Estimating loss under an open policy. 
1509. Arrival of thing damaged. 
1510. Labor and expenses. 
1511. General average. 
1512, Contribution, 
1513. One-third new for old. 
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Sec. 1503. A valuation in a policy of marine insurance is 
conclusive between the parties thereto, in the adjustment of 
either a partial or total loss, if the insured has some interest 
at risk, and there is no fraud on his part; except that when a 
thing has been hypothecated by bottomry or respondentia, 
before its insurance, and without the knowledge of the person 
actually procuring the insurance, he may show the real value. 
But a valuation fraudulent in fact entitles the insurer to re- 
scind the contract. 

Sec. 1504. A marine insurer is liable, upon a partial loss, 
only for such proportion of the amount insured by him, as the 
loss bears to the value of the whole interest of the insured in 
the property insured. 

Sec. 1505. Where profits are separately insured in a con- 
tract of marine insurance, the insured is entitled to recover, 
in case of loss, a proportion of such profits equivalent to the 
proportion which the value of the property lost bears to the 
value of the whole. 

Src. 1506. In case of a valued policy of marine insurance 
on freightage or cargo, if a part only of the subject is ex- 
posed to risk, the valuation applies only in proportion to 
such part. 

Src. 1507. When profits are valued and insured, by a con- 
tract of marine insurance, a loss of them is conclusively pre- 
sumed from a loss of the property out of which they were ex- 
pected to arise, and the valuation fixes their amount. 


Sec. 1508. In estimating a loss under an open policy of 
marine insurance, the following rules are to be observed: 

1. The value of a ship is its value at the beginning of the 
risk, including all articles or charges which add to its perma- 
nent value, or which are necessary to prepare it for the voy- 
age insured; 

2. The value of cargo is its actual cost to the insured, 
when laden on board, or where that cost cannot be ascertain- 
ed, its market value at the time and place of lading, adding 
the charges incurred in purchasing and placing it on board, 
but without reference to anv losses incurred in raising money 
for its purchase, or to any drawback on its exportation, or to 
the fluctuations of the market at the port of destination, or to 
expenses incurred on the way, or on arrival; 
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3. The valne of freightage is the gross freightage, exclusive 
of primage, without reference to the cost of earning it; and, 

4. The cost of insurance is in each case to be added to the 
value thus estimated. 

Sec. 1509. If cargo insured against partial loss arrives at (iy ng. 
the port of destination in a damaged condition, the loss of 
the insured is deemed to be the same proportion of the value, 
which the market price at that port of the thing so damaged, 
bears to the market price it would have brought if sound. 

Sec. 1510. A marine insurer is liable for all the expense „kibor pnd 
attendant upon a loss which forces the ship into port to be re- 
paired; and where it is agreed thatthe insured may labor for 
the recovery of the property, the insurer is liable for the ex- 
pense incurred thereby; such expense, in either case, being in 
addition to the total loss if that afterwards occurs. 

Sec. 1511. A marine insurer is liable for a loss falling upon „raem 
the insured, through a contribution in respect to the thing in 
sured, required to be made by him towards a general average 
loss called for by a peril insured against. 

Src. 1512. Where a person insured by a contract of marine Contribution. 
insurance has a demand against others for contribution, he 
may clainı the whole loss from the insurer, subrogating him 
to his own right to contribution. 

Src. 1513. In the case of a partial loss of a ship or its equip- , One third 
ments, the old materials are to be applied towards payment 
for the new, and whether the ship is new or old, a marine in- 
surer is liable for only two thirds of the remaining cost of the 
repairs, except that he must pay for anchors and cannon in 
full, and for sheathing metal at a depreciation of only twoand 
one-half per cent. for each month that it has been fastened to 
the ship. 
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CHAPTER III. 


FIRE INSURANCE. 


SECTION 1514. False representation. 
1515. Alteration increasing risk. 
1516. Alteration not increasing risk. 
1517. Acts of the insured. 
1518. Measure of indemnity. 

Src. 1514. An insurance against fire is not affected by con- 
cealment, nor by the falsity of a representation not inserted 
in the policy, though in a material particular, unless made 
with a fraudulent intent. 

Sec. 1515. An alteration in the use or condition of a thing 
insured, from that to which it is limited by the policy, made 
without the consent of the insurer, by means within the con- 
trol of the insured, and increasing the risk, entitles an insurer 
to rescind a contract of fire insurance. 

Sec. 1516. An alteration in the use or condition of a thing 
insured, from that to which it is limited by the policy, which 
does not increase the risk, does not affect a contract of fire in- 
surance. 

Src. 1517. A contract of fire insurance is not affected by 
any act of the insured, subsequent to the execution of the pol- 
icy, which does not violate its provisiofis, even though it in- 
creases the risk, and is the cause of a loss. 

Src. 1518. If there is no valuation in the policy, the meas- 
ure of indemnity in an insurance against fire is the expense, 
at the time that the loss is payable, of replacing the thing 
lost or injured in the condition in which it was at the time of 
the injury; but the effect of a violation in a policy of fire in- 
surance is the same as in a policy of marine insurance. 
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CHAPTER IV. 


LIFE AND HEALTH INSURANCE. 


Section 1519. Insurance upon life, when payable. 
1520. Insurable interest. 
1521. Assignee, &c., of life policy need have no interest. 
1522. Notice of transfer. 
1523. Measure of indemnity. 


Src. 1519. An insurance upon life may be made payable on spanie when 
the death of the person, or on his surviving a specified period, '*¥*"'*: 
or periodically so long as he shall live, or otherwise contin- 
gently on the continuance or determination of life. 

Src. 1520. Every person has an insurable interest in the , Insurable 
life and health: 

1. Of himself; 

2. Of any person on whom he depends wholly or in part 
for education or support; 

3. Of any person under a legal obligation to him for the 
payment of money, or respecting property or services, of 
which death or illness might delay or prevent the performance: 
and, 

4. Of any person upon whose life any estate or interest, 
vested in him, depends. 


Sec. 1621. A policy of insurance upon life or health may apes 
pass by transfer, will or succession, to any person, whether need have nu 
he has an insurable interest or not, and such person may re- 
cover upon it whatever the insured might have recovered. 

Sec. 1522. Notice to an insurer of a transfer or bequest | Notice of 
thereof is not necessary to preserve the validity of a policy of 
insurance upon life or health unless thereby expressly re- 
quired. 

Src. 1528. Unless the interest of a person insured is snscep- miaa," 
tible of exact pecuniary measurement, the measure of indem- 
nity under a policy of insurance upon life or health is the sum 
fixed in the policy. 

37 
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TITLE XII. 


INDEMNITY. 


‘Secrion 1524 Indemnity, what. 
1525. Indemnity for a future wrongful act, void. 
1526. Indemnity for a wrongful act, valid. 
1527. Indemnity extends to acts of agent. 
1528. Indemnity to several. 
1529. Person indemnifying, liable Jointly or severally with person 
indemnitied. 
1630. Rules for interpreting agreement of indemnity. 
1531. When person indemnifying is a surety. 
1532. Bail, what. 
1533. How regulated. 


Indematty, SEC. 1524. Indemnity is a contract by which one engages to 
` save another from a legal consequence of the conduct of one 
of the parties, or of some other person. 


Ww 


afuure mage SEC. 1625. An agreement to indemnify a person against an 
fal act. void. aet thereafter to be done, is void, if the act is known by such 
person, at the time of doing it, to be wrongful. 


ataoi SEC. 1626. An agreement to indemnify a person against an 
act. valid. act already done, is valid, even though the act was known to 


be wrongful, unless it was a felony. 


extiemnity’ |, SEC. 1527. An agreement to indemnify against the acts of a 
a certain person, applies not only to his acts, and their conse- 
quences, but also to those of his agents. 


petdemntty to Sec. 1528. An agreement to indemnify several persons ap- 
plies to each unless a contrary intention appears. 


dennfying SEC. 1529. One who indemnifies another against an act to 
Hable jointly or he done by the latter, is liable jointly with the person indem- 
posean ndeme nified, and separately, to every person injured by such act. 


jntctpeting Sec. 1530. In the interpretation of a contract of indemnity, 


mimi the following rules are to be applied, unless a contrary inten- 
tion appears: 
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1. Upon an indemnity against liability, expressly, or in 
other eqnivalent terms, the person indemnified is entitled to 
recover upon becoming liable; 

2. Upon an indemnity against claims, or demands, or dam- 
ages or costs, expressly, or in other equivalent terms, the 
person indemnified is not entitled to recover without payment. 
thereof; 

3. An indemnity against claims, or demands, or liability, 
expressly, or in other equivalent terms, embraces the costs of 
defense against such claims, demands or liability incurred in 
good faith, and in the exercise of reasonable discretion; 

4. The person indemnifying is bound, on request of the per- 
son indemnified, to defend actions or proceedings brought 
against the latter in respect to the matters embraced by the 
indemnity, but the person indemnified has the right to con- 
duct such defenses, if he chooses to do so; 

5. If, after request, the person indemnifying neglects to de- 
fend the person indemnified, a recovery against the latter suf- 
fered by him in good faith, is conclusive in his favor against 
the former; 

6. If the person indemnifying, whether he is a principal or 
a surety in the agreement, has not reasonable notice of the 
action or proceedings against the person indemnified, or is 
not allowed to control its defense, judgment against the latter 
is only presumptive evidence against the former; 

7. A stipulation that a judgment against the person indem- 
nified shall be conclusive upon the person indemnifying, is 
applicable if he had a good defense upon the merits, which 
by want of ordinary care he failed to established in the action. 


Sec. 1531. Where one, at the request of another, engages , When pinan 
to answer in damages, whether liquidated or unliquidated, for !***"""'7- 
any violation of duty on the part of the latter, he is entitled 
to be reimbursed in the same manner as a surety for whatever 


he may pay. 

SEc. 15382. Upon those contracts of indemnity which are ail. what. 
taken in legal proceedings, as security for the performance of 
an obligation imposed or declared by the tribunals, and 
known as undertakings or recognizances, the sureties are 
called bail. 

Src. 1533. The obligations of bail are governed by the Howresulated 
statutes specially applicable thereto. 
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TITLE XIII, 


GUARANTY, 


Cuarrer I. Guaranty in general. 
Il. Suretyship. 


CHAPTER I. 


GUARANTY IN GENERAL. 


Artick J. Definition of guaranty. 
IT. Creation of guaranty. 
11I. Interpretation of guaranty. 
IV. Liability of guarantors. 
V. Continuing guaranty. 
VI. Exoneration of guarantors. 


ARTICLE I. 


DEFINITION OF GUARANTY. 


Section 1534. Guaranty, what. 
1535. Knowledge of principal not necessary to creation of guaranty. 


wee Sec. 1534. A guaranty is a promise to answer for the debt, 


default or miscarriage of another person. 
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Sec. 1535. A person may become guarantor even without itak 


the knowledge or consent of the principal. paat 


guaranty. 


ARTICLE II. 


CREATION OF GUARANTY. 


Sæcrion 1536. Necessity of a consideration. 
1537. Guaranty to be in writing, &c. 
1538. Eugagement to answer for obligation of another, when deemed 
original. 
1539. Acceptance of guaranty. 


SEc. 1536. Where a guaranty is entered into at the same contention 


time with the original obligation, or with the acceptance of the 
latter by the guarantee, and forms, with that obligation, a 
part of the consideration to him, no other consideration need 
exist. In all other cases there must be a consideration dis- 
tinct from that of the original obligation. 


Sec. 1537. Except as prescribed by the next section, & guar- pein writing 
anty must be in writing, and signed by the guarantor; but *~ 
the writing need not express a consideration. 
SxEc. 1538. A promise to answer for the obligation of anoth- to'answer far. 
obligation of 


er, in any of the following cases, is deemed an original obli- another, when 
deemed orig- 


gation of the promiser, and need not be in writing: inal. 

1. Where the promise is made by one who has received 
property of another upon an undertaking to apply it pursu- 
ant to such promise; or by one who has received ‘a discharge 
from an obligation in whole or in part, in consideration of 
such promise; 

2. Where the creditor parts with value, or enters into an 
obligation, in consideration of the obligation in respect to 
which the promise is made, in terms or under circumstances 
such as to render the party making the promise the principal 
debtor, and the person in whose behalf it is made, his surety; 
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3. Where the promise, being for an antecedent obligation 
of another, is made upon the consideration that the party re- 
ceiving it cancels the antecedent obligation, accepting the new 
promise as a substitute therefor; or upon the consideration 
that the party receiving it releases the property of another 
from a levy, or his person from imprisonment under an exe- 
cution on a judgment obtained upon the antecedent obliga- 
tion; or upon a consideration beneficial to the promiser, 
whether moving from either party to the antecedent obliga- 
tion, or from another person; 

4. Where a factor undertakes, for a commission, to sell 
merchandise and guaranty the sale; 

5. Where the holder of an instrument for the payment of 
money, upon which a third person is or may become liable 
to him, transfers it in payment of a precedent debt of his 
own, or for a new consideration, and in connection with such 
transfer enters into a promise respecting such instrument. 

Src. 1539. A mere offer to guaranty is not binding, until 
notice of its acceptance is communicated by the guarantee to 
the guarantor; but an absolute guaranty is binding upon the 
‘guarantor without notice of acceptance. 


ARTICLE III. 


INTERPRETATION OF GUARANTY. 


Section 1540. Guaranty of incomplete contract. 
1541. Guaranty that an obligation is good or collectible. 
1542. Recovery upon such guaranty. 
1543. Guarantor’s liability upon such guaranty. 


Src. 1540. In a guaranty of a contract, the terms of which 
are not then settled, it is implied that its terms shall be such 
as will not expose the guarantor to greater risks than he 
would incur under those terms which are most common, in 
similar contracts, at the place where the principal contract is 
to be performed. 


CIVIL CODE. 295 


Src. 1541. A guaranty to the effect that an obligation is a siiig" 
good, or is collectible, imports that the debtor is solvent, and cficeubie. 
that the demand is collectible by the usual legal] proceedings, 
if taken with reasonable diligence. 

Src. 1542. A guaranty, such as is mentioned in the last sec- Rep ee 
tion, is not discharged by an omission to take proceedings 
upon the principal debt, or upon any collateral security for 
its payment, if no part of the debt could have been collected 
thereby. 

Src. 1543. In the cases mentioned in section 1541, the re- mabini upon 
moval of the principal from the Territory leaving no property °°" "n'y: 
therein from which the obligation might be satisfied, is equiv- 
alent to the insolvency of the principal, in its effect upon the 
rights and obligations of the guarantor. 


ARTICLE IV. 


LIABILITY OF GUARANTORS. 


Section 1544. Gnaranty, how construed. 
1545. Liability upon guaranty of payment or performance. 
1546. Liability upon guaranty of a conditional obligation. 
1547. Obligation of guarantor cannot exceed that of the principal. 
1548, Guarantor not liable on an illegal contract. 


Src. 1544. A guaranty is to be deemed to be unconditional , Grsreny: a. 
unless its terms import some condition precedent to the lia- 
bility of the guarantor. 
Liability npon 


Sec. 1545. A guarantor of payment or performance is liable guaranty of 
yment or 


to the guarantee immediately upon the default of the princi- Performance. 
pal, and without demand or notice. 
Liability upon 


Seo. 1646. Where one guaranties a conditional obligation, garanty ofa 
his liability is commensurate with that of the principal, and Siigaion, 
he is not entitled to notice of the default of the principal, un- 
less he is unable, by the exercise of reasonable diligence, to 
acquire information of such default, and the creditor has ac- 


tual notice thereof. 
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Sec. 1547. The obligation of a guarantor must be neither 
larger in amount nor in other respects more burdensome than 
that of the principal; and if, in its terms, it exceeds it, it is 
reducible in proportion to the principal obligation. 

Sec. 1548. A guarantor is not liable if the contract of the 
principal is unlawful; but he is liable notwithstanding any 
mere personal disability of the principal, though the disability 
be such as to make the contract void against the principal. 


ARTICLE V. 


CONTINUING GUARANTY. 


Suction 1549. Continuing guaranty, what. 
1560. Revocation. 


Src. 1549. A guaranty relating to a future liability of the 
principal, under successive transactions, which either continue 
his liability or from time to time renew it after it has been 
satisfied, is called a continuing guaranty. 

Sec. 1550. A continuing guaranty may be revoked at any 
time by the guarantor, in respect to future transactions, unless 
there is a continuing consideration as to such transactions 
which he does not renounce. 


ARTICLE VI. 


EXONERATION OF GUARANTORS, 


Siction 1551. What dealings with debtor exonerate guarantor. 
1552. Void promises. 
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SxcTion 1553. Recission of alteration. 
1554. Part performance. 
1555. Delay of creditor does not discharge guarantor. 
1556. Guarantor indemnified by the debtor, not exonerated. 
1557. Discharge of principal by act of law docs not discharge guar- 
antor. 


Sec. 1551. A guarantor is exonerated, except so far as he PS a ael 
may be indemnified by the principal, if by any act of the cred- or exonerate 
itor, without the consent of the guarantor, the original obliga-- 
tion of the principal is altered in any respect, or the remedies 
or rights of the creditor against the principal, in respect there- 


to, in any way impaired or suspended. 


Src. 1552. A promise by a creditor, which for any cause is ,,40!4 Prom- 
void, or voidable by him at his option, does not alter the 
obligation or suspend or impair the remedy, within the mean- 
ing of the last section. 


Sec. 1553. The rescission of an agreement altering the orig- ,Rescist'u of 
inal obligation of a debtor, or impairing the remedy of a cred- 
itor, does not restore the liability of a guarantor who has 
been exonerated by such agreement. 


Src. 1554. The acceptance, by a creditor, of any thing in, Part rerform- 
partial satisfaction of an obligation, reduces the obligation 
of a guarantor thereof, in the Same measure as that of the 
principal, but does not otherwise affect it. 


Src. 1555. Mere delay on the part of a creditor to proceed „Pelay of a 
against the principal, or to enforce any other remedy, does 2° discharge 


guarantor. 
not exonerate a guarantor. 


Src. 1556. A guarantor, who has been indemnified by the panaraniot 


principal, is liable to the creditor to the extent of the indem- be debtor not 
nity, notwithstanding that the creditor, without the assent of 

the guarantor, may have modified the contract or released the 
principal. 

Sec. 1557. A guarantor is not exonerated by the discharge Discharge of 
of his principal by operation of law, without the intervention Of law does 
or omission of the creditor. ganrantor. rae 

38 
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CHAPTER II. 


SURETYSHIP. 


ArTICLE I. Who are sureties. 
II. Liability of sureties. 
II. Rights of sureties. 
IV. Rights of creditors. 
V. Letter of credit. 


ARTICLE I. 


WHO ARE SURETIES. 


Becrion 1558, Surety, what. 
1559. Apparent principal may show that he is surety. 


Borety, what. Sec. 1558. A surety is one who, at the request of another, 
and for the purpose of securing to him a benefit, becomes re- 
sponsible for the performance by the latter of some act in 
favor of a third person, or hypothecates property as security 
therefor. 


prudpslinay SEC. 1659. One who appears to be a principal, whether by 
show that he the terms of a written instrument, or otherwise, may show that 
he is in fact a surety, except as against persons who have 

acted on the faith of his apparent character of principal. 
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ARTICLE II. 


LIABILITY OF SURETIES. 


Section 1560. Limit of surety's obligation. 
1561. Rules of interpretation. 
1562. Judgment against surety does notalter the relation. 
1563, Surety cxonerated by performance or offer of performance. 
1564. Surety discharged by certain acts of the creditor. 


Sec. 1560. A surety cannot be held beyond, the express sinay 
terms of his contract, and if such contract prescribes a penal- °!e#tons. 
ty for its breach, he cannot in any case be liable for more 


than the penalty. 


Sec. 1561. In interpreting the terms of a contract of surety- mines fion, 
ship, the same rules are to be observed as in the case of other 
contracts. 


Sec. 1562. Notwithstanding the recovery of judgment by a Jitgment 
creditor against a surety, the latter still occupies the relation does not alter 


the relation. 
of surety. 


Sec. 1563. Performance of the principal obligation, or an ae 
offer of such performance, duly made, whether by the princi- formance or 


offer of per- 
pal or by another person, exonerates a surety. formance, 
Src. 1664. A surety is exonerated: diauroty dls: 
certain acts of 
1. In like manner with a guarantor; the creditor. 


2. To the extent to which he is prejudiced by any act of the 
creditor which would naturally prove injurious to the remedies 
of the surety or inconsistent with his rights, or which lessens 
his security; or, 

3. To the extent to which he is prejudiced by an omission 
of the creditor to do anything, when required by the surety, 
which it is his duty to do. 


Surcty has 
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the principal. 


Surety may 
compel princl- 
pal to perform 
obligation 
when dne. 

A principal 
bound to reim- 
burse his 
wurety. 


The surety 
acquires the 
right of the 
creditor. 
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ARTICLE III. 


RIGHTS OF SURETIES. 


Section 1565. Surety has rights of guarantor. 
1566. Surety may require the creditor to proceed against the principal. 
1567. Surety may compel principal to perform obligation, when due. 
1568. A principal bound to reimburse his surety. 
1569. The surety acquires the right of the creditor. 
1570. Surety entitled to benefit of securities held by creditor. 
1571. The property of principal to be taken fitst. 


Src. 1565. A surety has all the rights of a guarantor, wheth- 
er he becomes personally responsible or not. 


Src. 1566. A surety may require his creditor to proceed 
against the principal, or to pursue any other remedy in his 
power which the surety cannot himself pursue, and which 
would lighten his burden; and if in’such case the crediter neg- 
lects to do so, the surety is exonerated to the extent to which 
he is thereby prejudiced. 

Src. 1567. A surety may compel his principal to perform 
the obligation when due. 


Seo. 1668, If a surety satisfies the principal obligation, or 
any part thereof, whether with or without legal proceedings, 
the principal is bound to reimburse what he has disbursed, in- 
cluding necessary costs and expenses; but the surety has no 
claim for reimbursement against other persons, though they 
may have been benefitted by his act, except as prescribed by 
the next section. 


Src. 1569. A surety, upon satisfying the obligation of the 
principal, is entitled to enforce every remedy which the credi- 
tor then has against the principal, to the extent of reimburs- 
ing what he has expended; and also to require all his co- 
sureties to contribute thereto, without regard to the order of 
time in which they became such. 
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Sec. 1570. A surety is entitled to the benefit of every secu- „prety etk: 
rity for the performance of the principal obligation, held by fatty" 
the creditor, or by aco-surety, at the time of entering into the credit. 
contract of suretyship, or acquired by him afterwards, wheth- 


er the surety was aware of the security or not. 

Sec. 1571. Whenever property of a surety is hypothecated seme 
with the property of the principal, the surety is entitled to be !sken frst. 
have the property of the principal first applied to the dis- 


charge of the obligation. 


ARTICLE VI. 


RIGHTS OF CREDITORS. 


Section 1572. Creditor entitled to bencfit of securities held by surety. 


Sec. 1572. A creditor is entitled to the benefit of everything ,,Crettorent!- 
which a surety has received from the debtor by way of secu- tela by euety: 
rity for the performance of the obligation; and may, upon 
the maturity of the obligation, compel the application of such 
security to its satisfaction. 


ARTICLE V. 
LETTER OF CREDIT. 


SECTION 1573. Letter of credit, what. 
1574. How addressed. 
1575. Liability of the writer. 
1576, Letter of credit either general or special, 
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Letter of 
credit, what. 


How ad. 
dressed. 


Liability of 
the writer. 


Letter of cred- 
ft either gene- 
ral or special. 


Nature of gen- 
eral letter of 
credit. 


Extent of 
general letter 
of credit. 


A letter of 
credit may be 
a continuing 
guaranty. 


When notice 
to the writer 
necezsary. 


The credit 
given muet 
agree with th 
terme of the 
letter. 
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SEcTION 1577. Nature of general letter of credit. 
1578. Extent of general letter of credit. 
1579. A letter of credit may be a continuing guaranty. 
1580. When notice to the writer necessary. 
1581. The credit given must agree with the terms of the letter. 
Src. 1573. A letter of credit is a written instrument, address- 
ed by one person to another, requesting the latter to give 
credit to the person in whose favor it is drawn. 


Src. 1574. A letter of credit may be addressed to several 
persons in succession. 

Sec. 1575. The writer of a letter’of credit is, upon the de- 
fault of the debtor, liable to those who gave credit in compli- 
ance with its terms. 

Src. 1576. A letter of credit is either general or special. 
When the request for credit, in a letter, is addressed to speci- 
tied persons by name or description, the letteris special. All 
other letters of credit are general. 

Src. 1577. A general letter of credit gives any person to 
whom it may be shown, authority to comply with its request, 
and by his so doing it becomes, as to him, of the same effect 
as if addressed to him by name. 


Src. 1578. Several persons may successively give credit 
upon a general letter. 


Src. 1579. If the parties to a letter of credit appear by its 
terms to contemplate a course of future dealing between the 
parties, itis not exhausted by giving a credit, even to the 
amount limited by the letter, which is subsequently reduced or 
satisfied by payments made by the debtor; but is to be deemed 
a continuing guaranty. 

Src. 1580. The writer of a letter of credit is liable for credit 
given upon it without notice to him, unless its terms express 
or imply the necessity of giving notice. 

Src. 1581. If a letter of credit prescribes the persons by 
whom, or the mode in which, the credit is to be given, or the 
term of credit, or limits the amount thereof, the writer is not 
bound except for transactions which, in these respects, con- 
form strictly to the terms of the letter. 
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TITLE XIV. 


LIEN. 


CHAPTER I. Liens in general. 
TI. Mortgage. 
‘ TI. Pledge. 
IV. Bottomry. 
V. Respondentia. 
VI. Other liens. 
VII. Stoppage in transit. 


CHAPTER I. 


LIENS IN GENERAL. 


ARTICLE I. Definition of liens. 
II. Creation of liens. 
IU. Effect of liens. 
IV. Priority of liens. 
V. Redemption from liens. 
VI. Extinction of liens. 


ARTICLE I. 


DEFINITION OF LIENS. 


SecTION 1582, Lien, what. 
1583. Liens, general or special. 
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Section 1584. General lien, what. 
1585. Special lien, what. 
1586. Contracts subject to provisions of this chapter. 


Lien, what. Sec. 1582. A lien is a charge imposed upon specific prop- 
erty, by which it is made security fur the performance of an 
act. 

ral repent, Sec. 1583. Liens are either general or special. 

wegneral len, SEC. 1584. A general lien is one which the holder thereof is 
entitled to enforce as a security for the performance of all the 
obligations, or all of a particular class of obligations, which 
exist in his favor against the owner of the property. 

wppeclal en, ë Sec. 1585. A special lien is one which the holder thereof 
can enforce only as security fur the performance of a partic- 
ular act or obligation, and of such obligations as may be in- 
cidental thereto. 

contracts Src. 1586. Contracts of mortgage, pledge, bottomry, or re- 


subject to 


fie chaper, Spondentia, are subject to all the provisions of this chapter. 


ARTICLE II. 
CREATION OF LIENS. 


SrcTion 1587. Lien, how created. 
1588. No lien for claim not due. 
1589. Lien on future interest. 
1590. Lien may be created by contract. 


S ien: how Sec. 1587. A lien is created: 
1. By contract of the parties; or, 
2. By operation of law. 
agoen for Sec. 1588. No lien arises by mere operation of law until the 
time at which the act to be secured thereby ought to be per- 
formed. 
jLien on future = Sec. 1589. An agreement may be made to create a lien upon 
property not yet acquired by the party agrecing to give the 


CIVIL CODE. 305 


lien, or not yet in existence. In such case the lien agreed for 
attaches from the time when the party agreeing to give it ac- 
quires an interest in the thing, to the extent of such interest. 


Sec. 1690. A lien may be created by contract, to take im- ensemps e 


A e : j duct. 
mediate effect, as security for the performance of obligations ° 
not then in existence. 


ARTICLE III. 
EFFECT OF LIENS. 


SkctTion 1591. Lien, or contract for lien, transfers no title. 
1592. Certain contracts, void. 
1593. Creation of lien does not imply personal obligation. 
1594. Extent of lien. 
1595. Existence of lien does not affect the right of creditor. 
1596. Holder of lien not entitled to compensation. 


Sec. 1591. Notwithstanding an agreement to the contrary, paac enem 
a lien or a contract for a lien transfers no title to the property {fae no 
subject to the lien. 


Sec. 1592. All contracts for the forfeiture of property sub- trace wale” 


ject to a lien, in satisfaction of the obligation secured thereby, 
and all contracts in restraint of the right of redemption from 
a lien, are void, except in the case specified in section 945. 
Src. 1593. The creation of a lien does not of itself imply Hen doee not 
mply persona 


that any person is bound to perform the act for which the lien obitgation. 
is a security. 


Sec. 1594. The existence of a lien upon property does not Extent of len. 
of itself entitle the person, in whose favor it exists, to a lien 
upon the same property for the performance of any other ob- 
ligation than that which the lien originally secured. 


SEc. 1595. The existence of a lien, as security for the per- Existence of 


en does nol 


formance of an obligation, does not affect the right of the afect the right 


of creditor. 


creditor to enforce the obligation without regard to the lien. 
39 
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ntolder of ten SEC. 1596. One who holds property by virtue of a lien there- 
compensation. on, is not entitled to compensation from the owner thereof for 
any trouble or expense which he incurs respecting it, except 
to the same extent as a borrower, under sections 956 and 957. 


ARTICLE IV. 


PRIORITY OF LIENS. 


Section 1597. Priority of liens. 
1598. Priority of mortgage for price. 
1599. Order of resort to different funds. 


ne Tlority of Src. 1597. Other things being equal, different liens upon 
l the same property have priority according to the time of their 
creation, except in cases of bottomry and respondentia. 


monoa ‘SEC. 1598. A mortgage given for the price of real property, 
pries. at the time of its conveyance, has priority over all other liens 
created against the purchaser. 


orderofre- Sec. 1599. Where one has a lien upon several things, and 

aort to different . . : A 

funds, other persons have subordinate liens upon, or interests in, 
some but not all of the same things, the person having the 
prior lien, if he can do so without risk of loss to himself, or 
of injustice to other persons, must resort to the property in 


the following order, on the demand of any party interested: 
First—To the things upon which he has an exclusive lien; 
Second—To the things which are subject to the fewest sub- 
ordinate liens; 
Third—In like manner inversely to the number of subordi- 
nate liens upon the same thing; and, 
Fourth—When several things are within one of the forego- 
ing classes, and subject to the same number of liens, resort 
must be had: 


1. To the things which have not been transferred since the 
prior lien was created; 
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2. To the things which have been so transferred without a 
valuable consideration; and, 


3. To the things which have been so transferred for a valu- 
able consideration. 


ARTICLE V. 


REDEMPTION FROM LIEN. 


Sxction 1600. Right to redeem. 
1601. Rights of inferior lienor. 
1602. Redemption from lien, how made. 


e e e Right t 
Sec. 1600. Every person, having an interest in property redeem. © 


subject to a lien, has a right to redeem it from the lien, at any 
time after the claim is due, and before his right of redemption 
is foreclosed. 


Sec. 1601. One who has a lien, inferior to another upon the meat enor. 
same property, has a right: 


1. To redeem the property in the same manner as its owner 
might, from the superior lien; and, 


2. To be subrogated to all the benefits of the superior lien, 
when necessary for the protection of his interests, upon satis- 
fving the claim secured thereby. 


Src. 1602. Redemption from a lien is made by performing, meetçmption 


or offering to perform, the act for the performance of which it ™"™ 
is a security, and paying, or offering to pay, the damages, if 
any, to which the holder of the lien is entitled for delay. 
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ARTICLE VI. 


EXTINCTION OF LIENS. 


SECTION 1603. Lien deemed accessory to the act whose performance it secures. 
1604. Extinction by sale or conversion. 
1605. Lien not extinguished by lapse of time under statute of limita- 
tions. 
1606. Apportionment of lien. 
1607. When restoration extinguishes lien. 


Lien deemed gc. 1603. A lien is to be deemed accessory to the act fur 


accessory to 


the actwhose the performance of which it is a security, whether any person 


teecures. js bound for such performance or not, and is extinguishable 
in like manner with any other accessory obligation. 


praces Sec. 1604. The sale of any property on which there is a 
conversion. —_ Jien, in satisfaction of the claim secured thereby, or, in case of 
personal property, its wrongful conversion by the person hold- 


ing the lien, extinguishes the lien thereon. 
Licn, notex-  SEc. 1605. A lien is not extinguished by the mere lapse of 


tinguished by, 

Inpro of time the time within which, under the provisions of the Code of 

oflinitations. Civil Procedure, an action can be brought upon the principal 
obligation. 

gu bpeilon: Sec. 1606. The partial performance of an act secured by a 
lien does not extinguish the lien upon any part of the prop- 
erty subject thereto, even if it is divisible. 


sahen restos SEC. 1607. The voluntary restoration of property to its 
sulshes Hen. Owner, by the holder of a lien thereon, dependent upon pos- 
session, extinguishes the lien, as to such property, unless 
otherwise agreed by the parties; and extinguishes it, notwith- 
standing any such agreement, as to creditors of the owner, 
and persons acquiring a title to the property, or a lien there- 
on, in good faith, and for a good consideration; unless such 
restoration is made to the owner as a mere employee of the 


holder of the lien, or for a merely transient purpose. 
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CHAPTER II. 


MORTGAGE, 


ARTICLE I. Mortgage in general. 


Section 1608. 
1609. 
1610. 
1611. 


1612. 
1613. 
1614. 
1615. 
1616. 


1617. 


1618. 
1619. 
1620. 
1021. 
1622. 


SEc. 1608. 


II. Mortgage of real property. 
III. Mortgage of personal property. 


ARTICLE I. 


MORTGAGE IN GENERAL. 


Mortgage, what. 

Lien of a mortgage, when special. 

Transfer of interest, when deemed a mortgage. 

Provisions of this chapter do not affect bottomry or respon- 
dentia. 

Transfer made subject to defeasance, may be proved. 

What interests may be mortgaged. 

Property adversely held may be mortgaged. 

Power of sale. 

Power of sale, how executed. 

On what a lien. 

Against whom a mortgage is a lien. 

Mortgage of thing held adversely. 

Mortgage docs not entitle mortgagee to possession. 

Foreclosure. 

Waste. 


Mortgage is a contract, by which specitic prop- Moras 


ertv is hypothecated for the performance of an act, without 
the necessity of a change of possession. 
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Lien ofa Src. 1609. The lien of a mortgage is special, unless other- 


mortgage, 


when special. wise expressly agreed, and is independent of possession. 
aranera SEC. 1610. Every transfer of an interest in property, made 


Interest, when 
dende only as a security for the performance of another act, is to be 
deemed a mortgage, except when, in the case of personal 
property, it is accompanied by an actual change of possession, 
in which case it is to be deemed a pledge. 
Provisions of Skc. 1611. Contracts of bottomry or respondentia, although 


this chapter 
donotaiieet in the nature of mortgages, are not affected by any of the pro- 


bottomry or 

respondeatia. visions of this chapter. 

paranefermade Sec, 1612. The fact that a transfer was made subject to de- 

‘tas be noved. feasance on a condition, may, for the purpose of showing 
such transfer to be a mortgage, be proved, except as against 
a subsequent purchaser or incumbrancer, for value and with- 
out notice, though the fact does not appear by the terms of 
the instrument. 

mahat merest Sec. 1613. Any interest in property, which is capable of 


guzad: being transferred, may be mortgaged. 

adr SEC. 1614. A mortgage may be created upon property held 

meyer adversely to the mortgagor. 

Powerof sale. Skc. 1615. A power of sale may be conferred by a mort- 

gage upon the mortgagee or any other person, to be exercised 
after a breach of the obligation for which the mortgage is a 
security. 

nowerorealo Spec. 1616. A power of sale under a mortgage is a trust, and 
can be executed only in the manner prescribed by the Code of 
Civil Procedure, or by statute. 

Onwhatallen. SEC, 1617. A mortgage is a lien upon everything that would 
pass by a grant of the property, and upon nothing more. 

helen Shoni Sec. 1618. A mortgage is a lien upon the property mort- 

alien.” gaged, in the hands of every one claiming under the mort- 
gagor subsequently to its execution, except purchasers or in- 
cumbrancers in good faith, without notice and for value, and 
except as otherwise provided by article III of this chapter. 


ntlortzage of Src. 1619. A mortgage of property held adversely to the 
advereciy. mortgagor takes effect from the time at which he, or one claim- 
ing under him, obtains possession of the property; but has 
precedence over every lien upon the mortgagor's interest in 
the property, created subsequently to the recording of the 


mortgage. 
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Sec. 1620. A mortgage does not entitle the mortgagee to ,Mortsage does 
the possession of the property, but after the execution of the posession.” 
mortgage the mortgagor may agree to such change of posses- 


sion upon a new consideration. 


SEC. 1621. A mortgagee may foreclose the right of redemp- Yerectorre- 
tion of the mortgagor, in the manner prescribed by the Code 
of Civil Procedure, or by statute. 
Waste. 


Sec. 1622. No person whose interest is subject to the lien 
of a mortgage may do any act which will substantially impair 
the mortgagee’s security. 


ARTICLE lI. 


MORTGAGE OF REAL PROPERTY. 


Section 1623. Mortgage, how created. 
1624. Mortgage not a personal obligation. 
1625. Mortgages on lands inherited or devised, by whom to be paid. 
1626. Mortgage how recorded. 
1627. Effect of record. 
1628, What must be recorded as a mortgage. 
1629. Recording assignment. 
1630. Discharge of records, &c., of mortgage. 
1631. Certificate, how to be recorded. 


Src. 1623. A mortgage of real property can be created, re- par tigare, 
newed or extended, only by writing, under seal, with the for- 
malities required in the case of a grant of real property. 
Mortgage not 


Src. 1624. A mortgage of real property does not bind the a persona 
mortgagor personally to perform the act for the performance °" 
of which it is a security, unless there is an express covenant 
therein to that effect. 

SEC. 1625. When real property, subject to a mortgage, pass- mapigo on 
es by succession or will, the successor or devisee must satisfy Mice be” 
the mortgage out of his own property, without resorting to?" 
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the executor or administrator of the mortgagor, unless there 
is an express direction in the will of the mortgagor, that the 
mortgage shall be otherwise paid. 


notorteaze., SEC. 1626. Mortgages of real property may be recorded in 
like manner with grants thereof, except that they must be re- 
corded in books kept for mortgages exclusively. 


armetor Src. 1627. The record of a mortgage, duly made, operates 
as notice to all subsequent purchasers and incumbrancers. 

nahen must Src. 1628. Every grant of real property, or of any estate 

a mortgage. therein, which appears, by any other writing, to be intended 
as a mortgage within the meaning of chapter I of this Title, 
must be recorded as a mortgage; and if such grant and other 
writing explanatory of its true character are not recorded to- 
gether, at the same time and place, the grantee can derive no 
benefit from such record. 


atoning Sec. 1629. An assignment of a mortgage may be recorded 
in like manner with a mortgage, and such record operates as 
notice to all persons subsequently deriving title to the mort- 

gage from the assignor. 


pischargoof Sec. 1630. A recorded mortgage must be discharged upon 

of mortgage. the record, by the officer having custody thereof, on the pre- 
sentation to him of a certificate signed by the mortgagee, his 
personal representatives or assigns, acknowledged, or proved 
and certified, as prescribed by the chapter on Recording 
Transfers, stating that the mortgage has been paid, or other- 
wise satisfied and discharged. 

nee ificate, Sec. 1631. A certificate of the discharge of a mortgage, and 

recorded. the proof or acknowledgment thereof, must be recorded at 
length; and a reference made in the record, to the book and 
page where the mortgage is recorded, and in the minute of the 
discharge made upon the record of the mortgage, to the book 


and page where the discharge is recorded. 
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ARTICLE III. 


MORTGAGE OF PERSONAL PROPERTY. 


Section 1633. To be in writing. 
1633. Foreclosure. 
1684. Mortgage must be filed. 
1685. Effect of filing. 
1686. How filed. 
1637. Mortgage valid only in respect to things as to which it is filed. 
1638. Renewal of filing. 
1689, 1640. Duty of officers. 
1641. Where mortgages on vessels must be filed. 
1642. Duty of auditor upon filing. 
1648. Certain errors to be disregarded. 
1644. Negligence of officer. 
1045. Copy, &c., when evidence. 
1646. To what mortgages this article doçs not apply. 


Src. 1632. A mortgage of personal property can be created, wane" 
renewed, or extended, only by a writing subscribed by the 


mortgagor. 


Sec. 1633. A mortgagee of personal property, when the debt Foreclorure. 
for which it is given is due, may foreclose the mortgagor's 
right of redemption by a sale of the property, made in the 
manner and upon the notice prescribed by the Title on Pledge, 
or by proceedings under the Code of Civil Procedure. 


Sec. 1634. A mortgage of personal property is void as | Mortsage | 
against creditors of the mortgagor, and subsequent purchasers 
and incumbrancers of the property in good faith and for 
valne, unless it is filed as hereafter prescribed. 


Src. 1635. The filing of a mortgage of personal property, Efect of alins 
in conformity to the provisions of this article, operates as 
notice thereof to all subsequent purchasers and incumbran- 


cera. 
40 
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Ar Alal Src. 1636. A mortgage of personal property is duly filed by 
depositing the original, or an authenticated copy thereof, in 
the office of the register of deeds of the county where the prop- 
erty mortgaged is at such time situated. 


valent in Src. 1637. A single mortgage of personal property situated 

inikgeasto. in more than one county, must be filed, or an authenticated 

which itis fled e e 
copy thereof, in each county where any of such property is 
situated. And the mortgage is only valid in respect to the 


property as to which it is duly filed as herein provided. 


miasmo Sec. 1638. A mortgage of personal property ceases to be 
valid, as against creditors of the mortgagor, and subsequent 
purchasers or incumbrancers in good faith, after the expira- 
tion of two years from the tiling thereof, unless, within thirty 
days next preceding the expiration of such term, a copy of 
the mortgage, and a statement of the amount of existing debt 
for which the mortgagee claims a lien, subscribed by him, are 
filed anew in the office of the register of deeds, in the county 
in which the mortgagor then resides, or, if he does not then 
reside in the Territory, in the same office in which the mort- 
gage was originally filed. 

aiis o Sec. 1639. The officer mentioned in the last section must re- 
ceive and file all such instruments as are offered to him under 
this article, and must keep the same in him [his] office for the 
public. 

Same. Sec. 1640. Every officer with whom an instrument is filed, 
pursuant to this chapter, must indorse a number upon the 
same in regular order, together with the time of receiving the 
same, and must enter the name of every party thereto in a 
book kept for that purpose, alphabetically, placing mort- 
gagors and mortgagees under a separate head, and stating in 
separate columns, opposite each name, the number indorsed 
on the instrument, the date thereof and the filing, the amount 
secured thereby, and the time at which it is due. 


sanberomorte SEC. 1641. A mortgage of a canal boat, steam tug, screw, or 

yenscle must other craft, intended for navigating canals, must be filed in the 
office of the register of deeds, of the county in which such 
boat, tug, screw, or other craft isat the time the mortgage is 
given. 

reduty of resis: Sec. 1642. The register of deeds must cause every mortgage 

upon fling. filed with him pursuant to the last section, upon receipt there- 
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of, to be respectively numbered, the time of receiving the same 
to be indorsed’thereon, and the substance thereof to be enter- 
ed in a book provided for that purpose, entering alphabeti- 
cally the names of all the parties to such instrument, with the 
number indorsed thereon opposite to each name; which entry 
shall be repeated in the index alphabetically under the name 
of every party thereto, also indexing the name of each boat 
mortgaged, with the number of the mortgage opposite to 
each. 

Sec. 1643. A mortgage is not to be deemed defectively filed, {grtn error 
by reason of any errors in the copy filed, which do not tend #44. 
to mislead a party interested to his prejudice. 


Sec. 1644. The negligence of the officer with whom a mort- | Nezlizence of 
gage is filed cannot prejudice the rights of the mortgagee. ` 


Sec. 1645. A copy of any instrument required to be filed un- jor fee u. 
der this article, when certified by the officer with whom it is 
filed, or his deputy, is presumptive evidence of such filing, in 
the manner and at the time stated in the official indorsement 
onsuch instrument. The original indorsement is also evidence 


to the same extent only. 
Sec. 1646. Sections 1634 to 1645 inclusive, do not apply to _ Te what 


mortgages this 


any mortgage of a vessel fitted for navigation, other than the ie a 
kind mentioned in section 1641, which is required by law to 


be filed or recorded in any other manner. 


CHAPTER III. 


PLEDGE. 


Section 1647. Pledge, what. 
1648. When contract is to be deemed a pledge. 
1649. Delivery essential to validity of pledge. 
16350. Increase of thing. 
1651. Lienor may pledge property to extent of his lien. 
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SEcTION 1652. Real owner cannot defeat pledge of property transferred to ap- 
parent owner for purposes of pledge. 
1653. Pledge lender, what. 
1654. Pledgeholder, what. 
1655. When pledge lender may withdraw property pledged. 
1656. Obligations of pledgeholder. 
1657. Pledgcholder must enforce rights of pledgee. 
1658. Obligation of pledgee and pledgeholder, for reward. 
1659. Gratuitous pledgcholder. 
1660. Debtor's misrepresentation of value of pledge. 
1661. When pledgec may sell. 
1662. When pledgee must demand performance. 
1663. Notice of sale to pledgor. 
1664. Waiver of notice of sale. 
1665. Waiver of demand. 
1666. Sale must be by auction. 
1667. Pledgce's sale of securities. 
1668. Sale on the demand of the pledgor. 
1669, 1670. Surplus to be paid to pledgor. 
‘1671. Pledgee’s purchase of property pledged. 
1672. Pledgee may foreclose right of redemption. 


Pledge, what. SEC. 1647. Pledge is a deposit of personal property by way 
of security for the performance of another act. 


aN lieri. eee Sec. 1648. Every contract by which the possession of per- 
ae sonal property is transferred, as a security only, is to be 


deemed a pledge. 


ential to valide Sec. 1649. The lien of a pledge is dependent on possession, 
ity of pledge And no pledge is valid until the property pledged is delivered 
to the pledgee, or to a pledgeholder, as hereafter prescribed. 


saimereatont Sxc. 1650. The increase of property pledged is pledged with 
the property. 


a cee Sec. 1651. One who has a lien upon property may pledge it 
texten ~ to the extent of his lien. 


his lien. 


aBel owner Sec. 1652. One who has allowed another to assume the ap- 


pledge of parent ownership of property for the purpose of making any 


property trans- 
peopel A f : 
ferred to appa- transfer of it, cannot set up his own title, to defeat a pledge of 


idee’ the property, made by the other, to a pledgee who received 
the property in good faith, and for value. 


wedge lender, = Sec, 1653. Property may be pledged as security for the ob- 
ligation of another person than the owner, and in so doing 
the owner has all the rights of a pledgor for himself, except 
as hereinafter stated. 
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Sec. 1654. A pledgor and pledgee may agree upon a third Jiledge holder, 
person with whom to deposit the property pledged; who, if i 
he accepts the deposit, is called a pledgeholder. 

Sec. 1655. One who pledges property as security for the ob- remise my t= 
ligation of another, cannot withdraw the property pledged propery 
otherwise than as a pledgor for himself might; and, if he re- ee 
ceives from the debtor a consideration for the pledge, he can- 
not withdraw it without his consent. 


Sec. 1656. A pledgeholder for reward cannot exonerate orpledgenolder 


himself from his undertaking; and a gratuitous pledgeholder 
can do so only by giving reasonable notice to the pledgor and 
pledgee to appoint a new pledgeholder, and, in case of their 
failure to agree, by depositing the property pledged with 
some impartial person, who will then be entitled to a reason- 
able compensation for his care of the same. 


Sec. 1657. A pledgeholder must enforce all the rights of the , Pledscholder 


must enforce 
pledgee, unless authorized by him to waive them. ae 
Sec. 1658. A pledgee, or a pledgeholder for reward, assumes A wat of 
the duties and liabilities of a depositary for reward. Tigra 


Sec. 1659. A gratuitous pledgeholder assumes the duties Gratuitons 
y : 5 pledgeholder. 
and liabilities of a gratuitous depositary. 


Sec. 1660. Where a debtor has obtained credit, or an exten- , Debtors | 
sion of time, by a fraudulent misrepresentation of the value Herrig"? 
of property pledged by or for him, the creditor may demand 
a further pledge to correspond with the value represented; and 
in default thereof may recover his debt immediately, though 


it be not actually due. 


Sec. 1661. When performance of the act for which a pledge mapen pledges 
is given is due, in whole or jn part, the pledgee may collect 
what is due to him by a sale of property pledged, subject to 
the rules and exceptions hereinafter prescribed. 
When pledgce 


Src. 1662. Before property pledged may be sold, and after mast demand 
performance of the act for which it is security is due, the rm" 
pledgee must demand performance thereof from the debtor. 


Src. 1663. A pledgee must give actual notice to the pledgor „Ypres ofenle 
of the time and place at which the property pledged will be 
sold, at such a reasonable time before the sale, as will enable 


the pledgor to attend. 
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nniiver of ss SEc. 1664. Notice of sale may be waived by a pledgor at 
any time; but is not waived by a mere waiver of demand of 
performance. 

aan Sec. 1665. A debtor or pledgor waives a demand of perfor- 
mance as a condition precedent to a sale of the property 
pledged, by a positive refusal to perform, after performance 
is due, but cannot waive it in any other manner except by 

, contract. 

naon e Sec. 1666. The sale by a pledgee, of property pledged. 
must be made by public auction, in the manner and upon the 
notice to the public usual at the place of sale, in respect to 
auction sales of similar property; and must be for the highest 
obtainable price. 

op edgees sale Sec, 1667. A pledgee cannot sell any evidence of debt 
pledged to him, except the obligations of governments, states, 
or corporations; but he may collect the same when due. 


tenon the Sec. 1668. Whenever property pledged can be sold for a 

pledgor. price sufficient to satisfy the claim of the pledgee, the pledgor 
may require it to be sold, and its proceeds to be applied to 
such satisfaction, when due. 

paldibpledgee, SEC. 1669. After a pledgee has lawfully sold property 
pledged, or otherwise collected its proceeds, he may deduct 
therefrom the amount due under the principal obligation, and 
the necessary expenses of sale and collection, and must pay 
the surplus to the pledgor, on demand. 


Sante Src. 1670. When property pledged is sold before the claim 
of the pledgee is due, he may retain out of the proceeds all 
that can possibly become due under his claim, until it becomes 
due; with the proper rebate of interest. 


See i Sec. 1671. A pledgee, or pledgeholder, cannot purchase the 

broper property pledged except by direct dealing with the pledgor. 

potledzee may Spc. 1672. Instead of selling property pledged, as hereinbe- 

ureclore right 3 A 

of redemption. fore provided, a pledgee may foreclose the right of redemp- 
tion by a judicial sale under the direction of a competent 
court; and in that case may be authorized by the court to pur- 


chase at the sale. 
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CHAPTER IV. 


BOTTOMRY. 


SEcTION 1673. Bottomry, what. 
1674. Owner of ship may hypothecate. 
1675, 1676. When master may hypothecate ship. 
1677. When master may hypothccate freight money. 
1678. Rate of interest. 
1679. Rights of lender when no necessity for bottomry existed. 
1080. Stipulation for personal liability, void. 
1681. When money loaned is to be repaid. 
1682. When bottomry loan becomes due. 
1683. Bottomry lien, how lost. 
1684. Preference of bottomry lien over other liens. 
1685. Priority of bottomry liens. 


Src. 1673. Bottomry is a contract by which a ship or its | Fottomry, 
freightage is hypothecated as security for a loan, which is to 
be repaid only incase the ship survives a particular risk, 
voyage, or period. 

Sec. 1674. The owner of a ship may hypothecate it or its maser oranie 
freightage, upon bottomry, for any lawful purpose, and at any ete. 
time and place. 

Sec. 1675. The master of a ship may hypothecate it upon may bypothe: 
bottomry, only for the purpose of procuring repairs or sup- “* **'P- 
plies which are necessary for accomplishing the objects of the 
voyage, or for securing the safety of the ship. 


Src. 1676. The master of a ship can hypothecate it upon + 
bottomry, only when he cannot otherwise relieve the necessi- 
ties of the ship, and is unable to reach adequate funds of the 
owner, or to obtain any upon the personal credit of the owner, 
and when previous communication with him is precluded by 
the urgent necessity of the case. 


Sec. 1677. The master of a ship may hypothecate freight- When master 


> g may hypothe- 
age upon bottomry, under the same circumstances as those fate freight 


which authorize an hypothecation of the ship by him. 
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Go Sec. 1678. Upon a contract of bottomry, the parties may 
lawfully stipulate for a rate of interest higher than that allow- 
ed by the law upon other contracts. But a competent court 
may reduce the rate stipulated when it appears unjustifiable 
and exorbitant. 


ja nighits or Sec. 1679. A lender upon a contract of bottomry, made by 


po neceeity the master of a ship as such, may enforce the contract, though 
exinted, the circumstances necessary to authorize the master to hypoth- 
ecate the ship did not in fact exist, if, after due diligence and 
inquiry, the lender had reasonable grounds to believe, and 
did in good faith believe, in the existence of such circum- 


stances. 


oropali  SEc. 1680. A stipulation, in a contract of bottomry, impos- 
Hability, vold. ing any liability for the loan independent of the maritime 
risks, is void. 


lohen money Skc, 1681. Incase of a total loss of the thing hypothecated. 

a a from a risk to which the loan was subject, the lender upon 
bottomry can recover nothing; in case of a partial loss, he 
can recover only to the extent of the net value to the owner of 
the part saved. 


nen pottom- SEC. 1682. Unless it is otherwise expressly agreed, a bot- 
comesdoe. tomry loan becomes due immediately upon the termination 
of the risk, although a term of credit is specified in the con- 


tract. 


Bottom Src. 1683. A bottomry lien is independent of possession, 
, ` and is lost by omission to enforce it within a reasonable time. 
Prick iti Sec. 1684. A bottomry lien, if created out of a real or ap- 
oyerother parent necessity, in good faith, is preferred to every other lien 
or claim upon the same thing, excepting only a lien for sea- 
men’s wages, a subsequent lien of materialmen for supplies 
or repairs, indispensable to the safety of the ship, and a sub- 
sequent lien for salvage. 
ritiorty of | SEC. 1685. Of two or more bottomry liens on the same sub- 
i ject, the latter in date has preference, if created out of ne- 
cessity. 
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CHAPTER YV. 


RESPONDENTIA. 


SECTION 1686. Respondentia, what. 
1687. Respondentia by owner. 
1688. Respondentia by master. 
1689. Rate of interest. 
1690. Obligations of ship owner. 
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Sec. 1686. Respondentia is a contract by which a cargo, or Respondentia, 


some part thereof, is hypothecated as security for a loan, the 
repayment of which is dependent on maratime risk. 


Sec. 1687. The owner of cargo may hypothecate it upon Respondentia. 


respondentia, at any time and place, and for any lawful pur- Sii 


pose. 


Sec. 1688. The master of a ship may hypothecate its cargo , Respondentia, 


upon respondentia, only in a case in which he would be au- 
thorized to hypothecate the ship and freightage, but is unable 
to borrow sufficient money thereon for repairs or supplies 
which are necessary for the successful accomplishment of the 
voyage; and he cannot do so, even in such case, if there is no 
reasonable prospect of benefiting the cargo thereby. 


Sec. 1689. The provisions of sections 1678 to 1685 apply | Bate of in- 


equally to loans pn respondentia. 


Sec. 1690. The owner of a ship is bound to repay to the | Obligations 


owner of its cargo all which the latter is compelled to pay, 
under a contract of respondentia made by the master, in 
order to discharge its lien. 

41 


p owner. 
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CHAPTER VI. 
OTHER LIENS. 


SecTion 1691. Lien of seller of real property. 
1692. When transfer of contract waives lien. 
1693, Extent of seller’s lien. 

1694. Lien of seller of personal property. 
1695. Purchaser's lien on real property. 
1696. Lien for services. 

1697. Lien of factor. 

1698. Banker’s lien. 

1699. Shipmaster’s lien. 

1700. Seamen’s lien. 

1701. Officer's lien. 

1702. Attorney's lien. 

1703. Judgment lien. 

1704. Mechanic's lien. 

1705. Lien on ships. 

1706. Enforcement of lien. 


Psa pelo Sxe. 1691. One who sells real property has a special lien 


thereon, independent of possession, for so much of the price 
as remains unpaid, and unsecured otherwise than by the per- 
sonal obligation of the buyer. 


fon nen traue Sec. 1692. Where a buyer of real property gives to the 

walvex len. seller a written contract for payment of all or part of the 
price, an absolute transfer of such contract, by the seller, 
waives his lien to the extent of the sum payable under the 
contract. 


pia or: Src. 1693. The liens defined in sections 1691 and 1695 are 
valid against every one claiming under the debtor, except a 
purchaser or inctimbrancer in good faith and for value. 


eR Src. 1694. One who sells personal property has a special 
property. lien thereon, dependent on possession, for its price, if it is in 
his possession when the price becomes payable; and may en- 
force his lien in like manner as if the property was pledged 


to him for the price. 
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Sec. 1695. One who pays to the owner any part of the price , Zuber» 


of real property, under an agreement for the sale thereof, has °P"y- 
a special lien upon the property, independent of possession, 

for such part of the amount paid as he may be entitled to re- 

cover pack, in case of a failure of consideration. 


Sec. 1696. Every person who, while lawfully in possession , Lien for 
of an article of personal property, renders any service to the 
owner thereof by labor or skill employed for the protection, 
improvement, safe keeping or carriage thereof, has a special 
lien thereon, dependent on possession, for the compensation, 


if any, which is due to him from the owner for such service. 


Sec. 1697. A factor has a general lien, dependent on pos- Lien of factor. 
session, for all that is due to him as such, upon all articles of 
commercial value that are instrusted to him by the same prin- 
cipal. 

Src. 1698. A banker has a general lien, dependent on pos- Banker's lien. 
session, upon all property in his hands belonging to a custo- 
mer, for the balance due to him from such customer in the 
course of the business. 


SEc. 1699. The master of a ship has a general lien, indepen- ,,Shipmaster'« 
dent of possession, upon the ship and freightage, for advan- 
_ces necessarily made, or liabilities necessarily incurred by 
him for the benefit of the ship, but has no lien for his wages. 


Src. 1700. The mate and seamen of a ship have a general seamen's tien. 
lien, independent of possession, upon the ship and freightage 
for their wages, which is superior to every other lien. 


Src. 1701. An officer, who levies an attachment or execution oftcer’s tien 
_upon personal property, acquires a special lien, dependent 
on possession, upon such property, which authorizes him to 
hold it until the process is discharged or satisfied, or a judi- 
cial sale of the property is had. 


Sec. 1702. An attorney-at-law has a lien, which is defined „Attorney's 
and regulated dy the Code of Civil Procedure, or by statute. 


Sec. 1703. The lien of a judgment is regulated by the Code, jJudiement 
of Civil Procedure, or by statute. 


Sec. 1704. The liens of mechanics, for materials and ser- Mechanic's 
vices upon real property, are regulated by special] statutes. 
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Lien on shipr. 


Sec. 1705. Debts amounting to at least fifty dollars, con- 
tracted for the benefit of ships, are liens in the cases provided 
by the Code of Civil Procedure, or by statute. 
orgnforcement Sec. 1706. The mode of proceeding by a creditor to enforce 
a lien within this Territory, is regulated by the Code of Civil 
Procedure, or by statute. 


CHAPTER VII. 


STOPPAGE IN TRANSIT. 


Section 1707. When consignor may stop goods. 
1708. What is insolvency of consignee. 
1709. Transit, when ended. | 
1710. Stoppage, how effected. 
1711. Effect of stoppage. 


eras: Sec. 1707. A seller or consignor of property, whose claim 


“top goods. for its price or proceeds has not been extinguished, may, upon 
the insolvency of the buyer or consignee becoming known to 
him after parting with the property, stop it while on its 
transit to the buyer or consignee, and resume possession 


thereof. 
roheneyof Sec. 1708. A person is insolvent, within the meaning of the 
consignee. 


last section, when he ceases to pay his debts in the manner 

usual with persons of his business, or when he declares his 

inability or unwillingness to do so. 

aganit, when SEC. 1709. The transit of property is at an end when it comes 
into the possession of the consignee, or into that of his agent, 

unless such agent is employed merely to forward the property 

to the consignee. 


neppe Sec. 1710. Stoppage in transit can be effected only by no- 


tice to the carrier or depositary of the property, or by taking 
actual possession thereof. 
Effect of 


stoppage. Src. 1711. Stoppage in transit does not of itself rescind a 
sale, but is a means of enforcing the lien of the seller. 
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TITLE XV. 


NEGOTIABLE INSTRUMENTS. 


Cuarrer I. Negotiable instruments in general. 
JI. Bills of exchange. 
III. Promissory notes. 
1V. Cheques. 
V. Bank notes and certificates of deposit. 


CHAPTER I. 


NEGOTIABLE INSTRUMENTS IN GENERAL. 


ARTICLE I. General definitions. 
II. Interpretation. 
III. Indorsement. 
IV. Presentment for paymert. 
V. Dishonor. 
VI. Excuse of presentment and notice. 
VII Extinction. 


ARTICLE I. 


GENERAL DEFINITIONS. 


Section 1712. To what instruments this Title is applicable. 
1713. Negotiable instrument, what. 
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To what in- 
atrumente this 
Title ts appli- 
cable. 


Negotiable 
instrument, 
what. 


Mast be for 
unconditional 
payment of 
money. 


Payee. 


Instrument 
may be in alter- 
native. 


Date, seal,&c. 


May contain 
a pledge, &c. 


What it mast 
not contain. 


Date. 


Different 
classes of 
negotlable 
paper. 
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Secrion 1714. Must be for unconditional payment of money. 
1715. Payee. 
1716, Instrument may be in alternative. 
1717. Date, seal, &c. 
1718. May contain a pledge, &c. 
1719. What it must not contain. 
1720. Date. 
1721. Different classes of negotiable intstruments. 

Sec. 1712. The provisions of this Title apply only to nego- 
tiable instruments, as defined in this article. 

Sec. 1713. A negotiable instrument is a written promise or 
request for the payment of a certain sum of money, to order 
or bearer, in conformity to the provisions of this article. 

Src. 1714. A negotiable instrument must be made payable 
in money only, and withont any condition not certain of ful- 
fillment. 

Src. 1715. The person, to whose order a negotiable instru- 
ment is made payable, must be ascertainable at the time the 
instrument is made. 

Src. 1716. A negotiable instrument may give to the payee 
an option between the payment of the sum specified therein, 
and the performance of another act; but as to the latter, the- 
instrument is not within the provisions of this Title. 

Sec. 1717. A negotiable instrument may be with or without 
date; with or without seal; and with or without designation 
of the time or place of payment. 


Src. 1718. A negotiable instrument may contain a pledge 
of collateral security, with authority to dispose thereof. 


Src. 1719. A negotiable instrument must not contain any 
other contract than such as is specified in this article. 

Src. 1720. Any date may be inserted by the maker of a ne- 
gotiable instrument, whether past, present, or future, and the 
instrument is not invalidated by his death or incapacity at 
the time of the nominal date. 

Sec. 1721. There are six classes of negotiable instruments, 
namely: 

1. Bills of exchange; 

. Promissory notes; 

. Bank notes; 

. Cheques; 

5. Bonds; 

6. Certificates of deposit. 


me ww 
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ARTICLE II. 
INTERPRETATION OF NEGOTIABLE INSTRUMENTS. 


SscrTion 1722. Time and place of payment. 
1723. Place of payment not specified. 
1724. Instruments payable to a person or his order, how construed. 
1725. Unindorsed note, when negotiable. 
1726. Fictitious payec. 
1727. Presumption of consideration, 


Src. 1722. A negotiable instrument which does not specify cinimo ae 


the time of payment, is payable immediately. meni 


SEC. 1723. A negotiable instrament which does not specify „51298 f P^r- 
a place of payment, is payable wherever it is held at its ma- *?!*?- 
turity. 


Sec. 1724. An instrument, otherwise negotiable in form, piletan 


payable to a person named, but adding the words, “ or to his Petson or hts 
order,” or “ or to bearer,” or words equivalent thereto, is in" 
the former case payable to the written order of such person, 

and the latter case, payable to the bearer. 

Sec. 1726. A negotiable instrument, made payable to the ,Uainiored 
order of the maker, or of a fictitious person, if issued by the "2" 
maker for a valid consideration, without indorsement, has the 
same effect against him and all other persons having notice of 
the facts, as if payable to the bearer. 


Sec. 1726. A negotiable instrument, made payable to the , Mejitions 


order of a person obviously fictitious, is payable to the 
bearer. 


Src. 1727. The signature of every drawer, acceptor and in- (Presumption 
dorser of a negotiable instrument, is presumed to have been "on. 
made for a valuable consideration, before the maturity of the 


instrument, and in the ordinary course of business. 
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ARTICLE III. 


INDORSEMENT. 


Section 1728. Indorsement, what. 
1729. Agreement to indorse. 
1730. When may be made on separate paper. 
1731. Kinds of indorsement. 
1732. General indorsement, what. 
1783. Special indorsement, what. 
1734. General indorsement, how made special. 
1735. Destruction of negotiability by indorser. 
1736. Implied warranty of indorser. 
1737. Indorser, when liable to payee. 
1788, 1739. Indorsement without recourse. 
1740. Indorsee privy to contract. 
1741. Indorser has rights of guarantor. 
1742. Rights of accommodation indorser. 
1743, Effect of want of consideration. 
1744. Indorsee in due course, what. 
1745. Rights of indorsee in due course. 
1746. Instrument left blank. 


Andorsement, SEC. 1728. One who writes his name upon a negotiable in- 
strument, otherwise than as a maker or acceptor, and delivers 
it, with his name thereon, to another person, is called an in- 
dorser, and his act is called indorsement. 

to Agreement Src. 1729. One who agrees to indorse a negotiable instru- 

ment is bound to write his signature upon the back of the 
instrument, if there is sufficient space thereon for that pur- 
pose. 

mathet may ho Sro. 1730. When there is not room for a signature upon the 

rate paper. back of a negotiable instrument, a signature equivalent to an 

indorsement thereof may be made upon a paper annexed 
thereto. 


Kinds of Sec. 1731. An indorsement may be general or special. 
indorsement. 


„General in- Sec. 1732. A general indorsement is one by which no in- 
dorsement, 


what. dorsee is named. 


w 
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Src. 1733. A special indorsement specifies the indorsee. Special in: 


dorsement, 
what. 


Seo. 1734. A negotiable instrument bearing a general in- 4Generalin. 
dorsement cannot be afterwards specially indorsed; but any ™*d speci. 
lawful holder may turn a general indorsement into a special 
one by writing above it a direction for payment to a particu- 


lar person. 


Src. 1735. A special indorsement may, by express words of aegutiabiiiiy 


fur that purpose, but not otherwise, be so made as to render ¥y in 
the instrument not negotiable. 


orser. 


Src. 1736. Every indorser of a negotiable instrument war- sampled wee 
rants to-‘every subsequent holder thereof, who is not liable indurmer. 
thereon to him: 


1. That it is in all respects what it purports to be; 

2. That he has a good title to it; 

3. That the signatures of all prior parties are binding upon 
them; 

4. That if the instrament is dishonored, the indorser will, 
upon notice thereof duly given to him, or without notice, where 
it is excused by law, pay so much of the same as the holder 
paid therefor, with interest; unless exonerated under the pro- 
visions of section 1786, 1824, or 1826. 


SEC. 1737. One who indorses a negotiable instrument before Indore ibe 


it is delivered to the payee, is liable to the payee, thereon, as 
an indorser. 


Sec. 1738. An indorser may qualify his indorsement with wrndorsement 
the words, “without recourse,” or equivalent words; and upon course. 
such indorsement, he is responsible only to the same extent 
as in the case of a transfer without indorsement. 


Sec. 1739. Except as otherwise prescribed by the last sec- Same. 
tion, an indorsement without recourse has the same effect as 
any other indorsement. 


Src. 1740. An indorsee of negotiable instrument has the ,Indorce privy 
same rights against every prior party thereto, that he would 
have had if the contract had been made directly between them 


in the first instance. 

Src. 1741. An indorser has all the rights of a guarantor, Incorer kas 
as defined by the chapter on Guaranty in General, and is ex-; PAAPAA, 
onerated from liability in like manner. 

42 
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Rights of 
accommoda- 
tion indorser. 


Eneet. of 
want of con- 
sideration. 


Indorsee in 
due course, 
what. 


Rights of 
indorsee in 
due course. 


Instrument 
left blank. 
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Sec. 1742. One who indorses a negotiable instrument, at the 
request, and for the accmmodation of another party to the 
instrument, has all the rights of a surety, as defined by the 
chapter on Suretyship, and is exonerated in like manner, in 
respect to every one having notice of the facts, except that he 
is not entitled to contribution from subsequent indorsers. 


Src. 1743. The want of consideration for the undertaking 
of a maker, acceptor, or indorser of a negotiable instrument, 
does not exonerate him from-liability thereon to an indorsee 
in good faith for a consideration. 

Sec. 1744. An indorsee in due course is one who, in good 
faith, in the ordinary course of business, and for value, before 
its apparent maturity or presumptive dishonor, and without 
knowledge of its actual dishonor, acquires a negotiable in- 
strument duly indorsed to him, or indorsed generally, or pay- 
able to the bearer. 

Sec. 1745. An indorsee of a negotiable instrument, in due 
course, acquires an absolute title thereto, so that it is valid in 
his hands, notwithstanding any provision of law making it 
generally void or voidable, and notwithstanding any defect in 
the title of the person from whom he acquired it. 

Sec. 1746. One who makes himself a party to an instrument 
intended to be negotiable, but which is left wholly or partly 
in blank, for the purpose of filling afterwards, is liable upon 
the instrument to an indorsee thereof in due course, in what- 
ever manner and at whatever time it may be filled, so long as 
it remains negotiable in form. 


ARTICLE IV. 
PRESENTMENT FOR PAYMENT. 


SECTION 1747. Effect of want of demand on principal debtor. 
1748. Presentment, how made. 
1749. Apparent maturity, when. 
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Section 1750. Presumptive dishonor of bill, payable after sight. 
1751. Apparent maturity of bill, payable at sight. 
1752, 1753. Apparent maturity of note. 
1754. Surrender of instrument, when a condition of payment, 


Sec. 1747. It is not necessary to make a demand of pay- Eftect of want. 


ment upon the principal debtor in a negotiable instrument, in brinetpal | 
order to change him; but if the instrument is by its terms 
payable at a specified place, and he is able and willing to pay 

it there at maturity, such ability and willingness are equiva- 

lent to an offer of payment upon his part. 


Sec. 1748. Presentment of a negotiable instrument for pay- ,, Presentment. 
ment, when necessary, must be made as follows, as nearly as 


by reasonable diligence it is practicable: 

1. The instrument must be presented by the holder; 

2. The instrument must be presented to the principal debt- 
or, if he can be found at, the place where presentment should 
be made, and if not, then it must be presented to some other 
person of discretion, if one can be found there, and if not, 
then it must be presented to a notary public within the Ter- 
ritory; 

3. An instrument whith specifies a place for its payment 
must be presented there, and if the place specified includes 
more than one house, then at the place of residence or busi- 
ness of the principal debtor, if it can be found therein; 

4. An instrument which does not specify a place for its pay- 
inent, must be presented at the place of residence or business 
of the principal debtor, or wherever he may be found, at the 
option of the presentor; and, 

5. The instrument must be presented upon the day of its 
apparent maturity, or, if it is payable on demand, at any 
time before its apparent maturity, within reasonable hours, 
and, if it is payable at a banking-house, within the usual 
banking hours of the vicinity; but, by the consent of the per- 
son to whom it should be presented, it may be presented at 
any hour of the day. 


Src. 1749. The apparent maturity of a negotiable instru- „Apreremt n a- 
ment, payable at a particular time, is the day on which by its — 
terms it becomes due; or, when that is a holiday, the next 


business day. 
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ancumptive Seo. 1750. A bill of exchange, payable at a specified time 

atersign after sight, which is not accepted within ten days after its 
date, in addition to the time which would suffice, with ordin- 
ary diligence, to forward it for acceptance, is presumed to have 
been dishonored. 


abae Src. 1751. The apparent maturity of a bill of exchange, 
wig" payable at sight or on demand, is: 
1. If it bears interest, one year after its date; or, 
2. If it does not bear interest, ten days after its date, in ad- 
dition to the time which would suffice, with ordinary dili- 
gence, to forward it for acceptance. 


mapparentma- SEC, 1752. The apparent maturity of a promissory note, 
payable at sight or on demand, is: 
1. If it bears interest, one year after its date; or, 
2. If it does not bear interest, six months after its date. 
Same. Src. 1753. Where a promissory note is payable at a certain 
time after sight or demand, such time is to be added to the 


periods mentioned in the last section. 


jeurrenderof . SEC. 1754. A party to a negotiable instrument may require, 
when a coud as a condition concurrent to its payment by him: 

1. That the instrument be surrendered to him, unless it is 

lost or destroyed, or the holder has ‘other claims upon it; or, 


2. If the holder has a right to retain the instrument, and 
does retain it, then that a receipt for the amount paid, or an 


exoneration of the party paying, be written thereon; or, 

3. If the instrument is lost, then that the holder give to him 
a bond, executed by himself and two sufficient sureties, to in- 
demnify him against any lawful claim thereon; .or, 

4. If the instrument is destroyed, then that proof of its de- 
struction be given to him. 


ARTICLE V. 


DISHONOR OF NEGOTIABLE INSTRUMENTS. 


SEcTION 1755. Dishonor, what. 
1756. Notice, by whom given. 
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1757. Form of notice. 

1758. Notice, how served. 

1759. Notice, how served after indorscr’s death. 
1760. Notice given in ignorance of death, valid. 
1761. Notice, when to be given. 

1762. Notice of dishonor, when to be mailed. 
1768. Notice, how given by agent. 

1764. Additional time for notice by indorser. 
1765. Effect of notice of dishonor. 


Sec. 1755. A negotiable instrument is dishonored, when it ,, Dishonor, 
is either not paid, or not accepted, according to its tenor, on 
presentment for the purpose, or without presentment, where 
that is excused. 


Sec. 1756. Notice of the dishonor of a negotiable instru- „Notice, by 
ment may be given: 
1. By a holder thereof; or, 
2. By any party to the instrument who might be compelled 
to pay it to the holder, and who would, upon taking it up, 
have a right to reimbursement from the party to whom the 
notice is given. 


Sec. 1757. A notice of dishonor may be given in any form , Formor 
which describes the instrument with reasonable certainty, and 
substantially informs the party receiving it that the instrument 


has been dishonored. 
Sec. 1758. A notice of dishonor may be given: Notice, how 


1. By delivering it to the party to be charged, personally, 
at any place; or, 

2. By delivering it to some person of discretion at the place 
of residence or business of such party, apparently acting for 
him; or, 

3. By properly folding the notice, directing it to the party 
to be charged, at his place of residence, according to the best 
information that the person giving the notice can obtain, de- 
positing it in the post-office most conveniently accessible from 
the place where the presentment was made, and paying the 
postage thereon. 


Sec. 1759. In case of the death of a party to whom notice , Notice, how 
of dishonor should otherwise be given, the notice must be indorser’s 
given to one of his personal representatives; or if there are 
none, then to any member of his family who resided with him 


at his death; or if there is none, then it must be mailed to his 
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last place of residence, as prescribed by subdivision 3 of the 
last section. 
Notice given = SEC. 1760. A notice of dishonor sent to a party after his 


in ignorance of 


death, valid. death, but in ignorance thereof, and in good faith, is valid. 
Notice. when SEC. 1761. Notice of dishonor, when given by the holder of 


to begie an instrument, or his agent, otherwise than by mail, must be 

given on the day of dishonor, or on the next business day 
thereafter. 

Notice of Src. 1762. When notice of dishonor is given by mail, it 


dishonor, when 


wo beinailed. must be deposited in the post-office in time ‘for the first mail 
which closes after noon of the first business day succeeding the 
dishonor, and which leaves the place where the instrument 
was dishonored, for the place to which the notice should be 
sent. 

givenlby ageat, Sec. 1763, When the holder of a negotiable instrument, at 
the time of its dishonor, is a mere agent for the owner, it is 
sufficient for him to give notice to his principal in the same 
manner as to an indorser, and his principal may give notice 
to any other party to be charged, as if he were himself an in- 
dorser. And if an agent of the owner employs a sub-agent, 
it is sufficient for each successive agent or sub-agent to give 
notice in like manner to his own principal. 


Addition — Sec. 1764. Every party to a negotiable instrument receiving 
by indorser. notice of its dishonor, has the like time thereafter to give sim- 
ilar notice to prior parties, as the original holder had after its 
dishonor. But this additional time is available only to the 


particular party entitled thereto. 


Effect of Sec. 1765. A notice of the dishonor of a negotiable instru- 
notice of dis- : .3 e oe Pome 
honor. ment, if validin favor of the party giving it, inures to the 


benefit of all other parties thereto, whose right to give the like 
notice has not then been lost. 


ARTICLE VI. 


EXCUSE OF PRESENTMENT AND NOTICE. 


SxcTIon 1766. Notice of dishonor, when excused. 
1767, 1768. Presentment and notice, when excuscd. 
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Section 1769. Delay, when excused. 
1770. Waiver of presentment and notice. 
1771. Waiver of protest. 


Sec. 1766. Notice of dishonor is excused: cra 

1. When the party by whom it should be given cannot, with exer? 
reasonable diligence, ascertain either the place of residence or 
business of the party to be charged; or, 

2. When there is no post-office communication between the 
town of the party by whom the notice should be given, and 
the town in which the place of residence or business of the 
party to be charged is situated; or, 

3. When the party to be charged is the same person who 
dishonors the instrument; or, 

4. When the notice is waived by the party entitled thereto. 


Sec. 1767. Presentment and notice are excused as to any , Trerentment 
party to a negotiable instrument, who informs the holder, ¥" escusea. 


within ten days before its maturity, that it will be dishonored. 

SEc. 1768. If, before or at the maturity of an instrument, an °“ 
indorser has received full security for the amount thereof, or 
the maker has assigned all his estate to him as such security, 
presentment and notice to him are excused. 


SEc. 1769. Delay in presentment, or in giving notice of dis- „Petsy, when 
honor, is excused, when caused by circumstances which the 
party delaying could not have avoided by the exercise of rea- 
sonable care and diligence. 


Sec. 1770. A waiver of presentment waives notice of dishon- Babli 
or also, unless the contrary is expressly stipulated; but a&i notice. 
waiver of notice does not waive presentment. 

Sec. 1771. A waiver of protest oa any negotiable instru- , Salter of 
ment other than a foreign bill of exchange, waives present- ” 


ment and notice. 


ARTICLE VII. 


EXTINCTION OF NEGOTIABLE INSTRUMENTS. 


SECTION 1772. Obligation of party, when extinguished. 
1778. Revival of obligation. 
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party ater SEC. 1772. The obligation of a party to a negotiable instru- 
extinguished. ment is extinguished: 
1. In like manner with that of parties to contracts in gen- 
eral; or, f 
2. By payment of the amount due upon the instrument, at 
or after its maturity, in good faith and in the ordinary course 
of business, to any person having actual possession thereof, 
and appearing, by its terms, to be entitled to payment. 
desia ar Sec. 1773. If, after its extinction, a negotiable instrument 
f comes into the posseson of an indorsee in due course, the ob- 
ligation thereof revives in his favor. 


CHAPTER II. 


BILLS OF EXCHANGE. 


ARTICLE I. Form and interpretation. 
II. Days of grace. 
lII. Presentment for acceptance. 
IV. Acceptance. 
V. Acceptance or payment for honor. 
VI. Presentment for payment. 
VII. Excuse of presentment and notice. 
VII. Foreign bills. 


ARTICLE I. 
FORM AND INTERPRETATION OF A BILL. 


SECTION 1774. Bill of exchange, what. 
1775. Drawec, in case of need. 
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SEcTION 1776. Bill in parts of a set. 
1777. When must be in a set. 
1778. Presentment, &c., of part of a set. 
1779. Bill, where payable. 
1780. Rights and obligations of drawer. 
Sxc. 1774. A bill of exchange is an instrument, negotiable eront on Sint. 
in form, by which one, who is called the drawer, requests an- 
other, called the drawee, to pay a specified sum of money. 


Src. 1775. A bill of exchange may give the name of any anses in 
person in addition to the drawee, to be resorted to in case of 


need. 


Sec. 1776. A bill of exchange may be drawn in any num- ofZlzp part 
ber of parts, each part stating the existence of the others, and 


all forming one set. 
Sec. 1777. An agreement to draw a bill of exchange binds „fpe mue 


the drawer to execute it in three parts, if the other party to 
the agreement desires it. 


Src. 1778. Presentment, acceptance, or payment, of a single , Presentment. 


&c., of part 
part in a set of a bill of exchange, is sufficient for the whole. ° %et. 2 
Sec. 1779. A bill of exchange is payable: padi where 


1. At the place where, by its terms, it is made payable; or, 

2. If it specifies no place of payment, then at the place to 
which it is addressed; or, 

3. If it is not addressed to any place, then at the place of 
residence or business of the drawee, or wherever he may be 
found; or, 

4. If this cannot be done, then at the office of any notary 
public in the Territory. 


Sec. 1780. The rights and obligations of the drawer of a , Rights and 


bill of exchange, are the same as those of the first indorser of ° aawer. 
any negotiable instrument. 


ARTICLE II. 


DAYS OF GRACE. 


SECTION 1781. Days of grace. 


Src. 1781. Days of grace are not allowed. Dye of grace. 
43 
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ARTICLE III. 
PRESENTMENT FOR ACCEPTANCE. 


Section 1782. When a bill may be presented. 
1783. Presentment, how made. 
1784. Presentment to joint drawees. 
1785. When presentment to be made to drawee in case of need. 
1786. Presentment, when must be made. 


athen Le Src. 1782. At any time before a bill of exchange is payable, 
ted. the holder may present it to the drawee for acceptance, and if 
acceptance, is refused, the bill is dishonored. 


noresentment, Sec. 1783. Presentment for acceptance must be made in the 
following manner, as nearly as by reasonable diligence it is 
practicable: 
1. The bill must be presented by the holder; 


2. It must be presented on a business day, and within reas- 
onable hours; 

3. It must be presented to the drawee, if he can be found 
within the Territory, and if not, then at his place of residence 
or business, if within the Territory, to any person of discretion 
therein, and if he has no such place of residence or business, 
or there is no person of discretion therein, then to any notary 
public in the Territory; and, 

4. If the drawee requests it, the bill must be left with him. 
until the same hour of the next day, to which time he may 
postpone his acceptance or refusal. 


tole SEC. 1784. Presentment for acceptance to one of several 


drawees: joint drawees, and refusal by him, dispense with presentment. 
to the others. 
werner prea SEc. 1785. A bill of exchange, which specifies a drawee in 


mado to dawee case of need, must be presented to him for acceptance or pay- 
ment, as the case may be, before it can be treated as dishon- 
ored. 


CIVIL CODE. 339 


Sec. 1786. When a bill of exchange is payable at a speci- ,fresentment. 
tied time after sight, the drawer and indorsers are exonerated, ™*- 
if it is not presented for acceptance within ten days after the 
time which would suffice, with ordinary diligence, to forward 
it for acceptance, unless presentment is excused. 


ARTICLE IV. 
ACCEPTANCE. 


SECTION 1787. Acceptance, how made. 
1788. Holder entitled to acceptance on face of bill. 
1789. What acceptance sufficient with consent of holder. 
1790. Acceptance by separate instrument. 
1791. Promise to accept, when equivalent to acceptance. 
1792. Cancellation of acceptance. 
1793. What is admitted by acceptance. 


Src. 1787. An acceptance of a bill must be made in writing, , Aeceptance. 
by the drawee, or by an acceptor for honor; and may be made 
by the acceptor writing his name across the face of the bill, 
with or without other words. 


Sec. 1788. The holder of a bill of exchange, if entitled to polder enti- 
an acceptance thereof, may treat the bill as dishonored, if the tance on face 
drawee refuses to write across its face an unqualified accep- 
tance. 


Sec. 1789. The holder of a bill of exchange may, without , What accop- 
prejudice to his rights against prior parties, receive and treat t/t soneet 
as a sufficient acceptance: 

1. An acceptance written upon any part of the bill, orupon 
a separate paper; 

2. An acceptance qualified so far only as to make the bill 
payable at a particular place within the city, or town, in 
which, if the acceptance was unqualified, it would be paya- 
ble; or, 
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ed or paid for 
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3. A refusal by the drawee to return the bill to the holder 
after presentment; in which case the bill is payable immedi- 
ately, without regard to its terms. 


Src. 1790. The acceptance of a bill of exchange, by a sepa- 
rate instrument, binds the acceptor only to one to whom it has 
been shown, and who, upon the faith thereof, has given value 
for the bill. 


SEc. 1791. An unconditional promise, in writing, to accept 
a bill of exchange, is a sufficient acceptance thereof, in favor 
of every person to whom it has been shown, and who, upon 
the faith thereof, has given value for the bill. 


SEc. 1792. The acceptor of a bill of exchange may cancel 
his acceptance at any time before delivering the bill to the 
holder, and before the holder has, with the consent of the ac- 
ceptor, transferred his title to another person who has given 
value for it upon the faith of such acceptance. 

Sec. 1793. The acceptance of a bill of exchange admits the 
capacity of the drawer to draw and indorse it; and if written 
upon the bill, it also admits the same to be genuine, and bind- 
ing upon the drawer; but it does not admit the signature of 
any indorser to be genuine. 


ARTICLE V. 


ACCEPTANCE OR PAYMENT FOR HONOR. 


SECTION 1794. When bill may be accepted or paid for honor. 
1795. Holder of bill of exchange, bound to accept payment for honor. 
1796. Acceptance for honor, how made. 
1797. How enforced. 
1798. Notice of dishonor not excused by acceptance for honor. 


Src. 1794. On the dishonor of a bill of exchange by the 
drawee, and, in case of a foreign bill, after it has been duly 
protested, it may be accepted or paid by any person, for the 
honor of any party thereto. 
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Sec. 1795. The holder of a bill of exchange is not bound to „r gider of bil! 
allow it to be accepted for honor, but is bound to accept pay- 
ment for honor. 


Src. 1796. An acceptor or payer for honor must write 2 ror honor, bo 


memorandum upon the bill, stating therein for whose honor ™~ 
he accepts or pays, and must give notice to such parties, with 
reasonable diligence, of the fact of such acceptance or pay- 
ment. Having done so, he is entitled to reimbursement from 
such parties, and from all parties prior to them. 


Src. 1797. A bill of exchange, which has been accepted for "ov enforced. 
honor, must be presented at its maturity to the drawee for 
payment, and notice of its dishonor by him must be given to 
the acceptor for honor in like manner as to an indorser; after 
which the acceptor for honor must pay the bill. 

Sec. 1798. The acceptance of a bill of exchange for honor , Notice of die- 
does not excuse the holder from giving notice of its dishonor used by accep- 
by the drawee. 


ARTICLE VI. 
PRESENTMENT FOR PAYMENT. 


SECTION 1799. Presentment, when bill not accepted, where made. 
1800. Presentment of bill, payable at particular place. 
1801. Effect of delay in presentment in certain cases. 
1802. Effect, in other cases. 


Sxc. 1799. If a bill of exchange is by its terms payable at , presentment. 
a particular place, and is not accepted on presentment, it must wick waae. 
be presented at the same place for payment, when presentment 
for payment is necessary. 


Src. 1800. A bill of exchange, accepted payable at a par- or of bil pagat yable 
ticular place, must be presented at that place for payment, pike 
when presentment for payment is necessary, and need not be 
presented elsewhere. 
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‘inphessntmest SEC. 1801. If a bill of exchange, payable at sight, or on de- 

in certain cases mand, without interest, is not duly presented for payment, 
within ten days after the time in which it could, with reason- 
able diligence, be transmitted to the proper place for such 
presentmeut, the drawer and indorsers are exonerated, unless 
such presentment is excused. 

deo. Sec. 1802. Mere delay in presenting a bill of exchange pay- 
able with interest, at sight or on demand, does not exonerate 


any party thereto. 


ARTICLE VII. 
EXCUSE OF PRESENTMENT AND NOTICE. 


SECTION 1803. Presentment, when excused. 
1804. Delay, when excused. 
1805. Presentment and notice, when excused. 
‘Presentment, SEO. 1803. The presentment of a bill of exchange for accep- 
when excused. é S ° e 
tance is excused if the drawee has not capacity to accept it. 
Delay when SEC. 1804. Delay in the presentment of a bill of exchange 
for acceptance is excused, when caused by circumstances over 
which the holder has no control. 
Presentment SEC. 1805. Presentment of a bill of exchange for acceptance 
and notice, ° A . 
when excused. Or payment, and notice of its dishonor, are excused as to the 
drawer, if he forbids the drawee to accept, or the acceptor to 
pay the bill; or if, at the time of drawing, he had no reason 
to believe that the drawee would accept or pay the same. 


ARTICLE VIII. 
FOREIGN BILLS. 


Section 1806. Definitions. 
1807. Protest necessary. 
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SxcrTion 1808. Protest, by whom made. 
1809. Protest, how made. 
1810. Protest, where made. 
1811. Protest, when to be made. 
1812. Protest, when excused. 
1818. Notice of protest, how given. 
1814. Waiver of protest. 
1815. Declaration before payment for honor. 
1816. Damages allowed on dishonor of foreign Dill. 
1817. Rate of damages. 
1818, 1819. Damages, how estimated. 


Sec. 1806. An inland bill of exchange is one drawn and _ Definitions. 
payable within this Territory. All others are foreign. 


Src. 1807. Notice of the dishonor of a foreign bill of eX- , cris. 
change can be given only by notice of its protest. 


Sec. 1808. Protest must be made by a notary public, if with | Protest, by 
reasonable diligence one can be obtained; and if not, then by 
any reputable person in the presence of two witnesses. 


SEc. 1809. Protest must be made by an instrument in wri- „Protest, how 

ting, giving a literal copy of the bill of exchange, with all 
that is written thereon, or annexing the original; stating the 
presentment, and the manner in which it was made; the pres- 
ence or absence of the drawee or acceptor, as the case may 
be; the refusal to accept, or to pay, or the inability of the 
drawee to give a binding acceptance; and in case of refusal, 
the reason assigned, if any; and finally protesting against all 
the parties to be charged. 


Sec. 1810. A protest for non-acceptance must be made in | Protest, 
the city or town in which the bill is presented for acceptance; 
and a protest for non-payment in the city or town in which it 


is presented for payment. 


Src. 1811. A protest must be noted on the day of the pre- , hrotest, when 
sentment, or on the next business day; but it may be written 
out at any time thereafter. 


SEc. 1812. The want of protest of a foreign bill of exchange , Protest, when 
or delay in making the same, is excused in like cases with the 
want or delay of. presentment. 


Sec. 1813. Notice of protest must be given in the same man- Notice of 
protest, how 


ner as notice of dishonor, except that it may be given by the given 
notary who makes the protest. 
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Sec. 1814. If a foreign bill of exchange on its face waives 
protest, notice of dishonor may be given to any party there- 
to, in like manner as of an inland bill; except that if any in- 
dorser of such a bill expressly requires protest to be made, 
by a direction written on the bill at or before his indorsement. 
protest must be made, and notice thereof given to him and to 
all subsequent indorsers. 


Sec. 1815. One who pays a foreign bill of exchange for hon- 
or must declare, before payment, in the presence of a person 
authorized to make protest, for whose honor he pays the 
same, in order to entitle him to reimbursement. 


Src. 1816. Damages are allowed as hereinafter prescribed, 
as a full compensation for interest, re-exchange, expenses, 
and all other damages, in favor of holders for value only, 
upon bills of exchange drawn or negotiated within this Ter- 
ritory, and protested for non-acceptance or non-payment. 


Src. 1817. Damages are allowed under the last section upon 
bills drawn upon any person: 


1. In any part of the United States except this Territory. 
at the rate of three per centum on the principal sum; 


2. In any part of the continent of America, or Europe, or 
the islands in the Atlantic ocean, at the rate of ten per centum 
thereon; 


3. In any other place, at the rate of twenty per centum 
thereon. 


Sec. 1818. If the amount of a protested bill of exchange is 
expressed in money of the United States, damages are esti- 
mated upon such amount without regard to the rate of ex- 
change. 


Sec. 1819. If the amount of a protested bill of exchange is 
expressed in foreign money, damages are estimated upon the 
value of a similar bill at the time of protest, in the place near- 
est to the place where the bill was negotiated, and where such 
bills are currently sold. 
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CHAPTER III. 


PROMISSORY NOTES. 


Section 1820. Promissory note, what. . 
1821. Certain instruments, promissory notes. 
1822. Bill of exchange, when converted into a note. 
1828. Certain sections applicable to notes. 
1824. Effect of delay in presentment. 


Sec. 1820. A promissory note is an instrument, negotiable , Fromissory 
in form, whereby the signer promises to pay a specified sum 
of money. 

Src. 1821. An instrument in the form of a bill of exchange, ,, Certain in- 
but drawn upon and accepted by the drawer himself, is to be promissory 


otes. 
deemed a promissory note. i 
Sec. 1822. A bill of exchange, if accepted, with the consent „BiN of ex-> 


nge when 
of the owner, by a person other than the drawee, or an accep- sor converted into 
tor for honor, becomes in effect the promissory note of such 


person, and all prior parties thereto are exonerated. 
Src. 1823. Chapter I of this Title, and sections 1781 and , Certain sec- 


tions appli 
1802, of this Code, apply to promissory notes. ble to nates. 
Sec. 1824. If a promissory note, payable on demand, or at ,Ffect of delay 
sight, without interest, is not duly presented for payment, 
within six months from its date, the indorsers thereof are ex- 


onerated, unless such presentment is excused. 


CHAPTER IV. 
CHEQUES. 


SEcTION 1825. Cheque, what. 
1826. Rules applicable to cheques. 
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wees Src. 1825. A cheque is a bill of exchange drawn upon 4 
bank or banker, or a person described as such upon the face 
thereof, and payable on demand, without interest. 

cagales appli- SEC. 1826. A cheque is subject to all the provisions of this 

cheques. Code concerning bills of exchange, except that: 

1. The drawer and indorsers are exonerated by delay in 
presentment, only to the extent of the injury which they suf- 
fer thereby; and are exonerated to that extent by a delay of 
more than one day in presentment. 

2. An indorsee, after its apparent maturity, but without ac- 
tual notice of its dishonor, acquires a title equal to that of 
an indorsee before such period. 


CHAPTER V. 
BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT. 


SECTION 1827. Bank note negotiable after payment. 
1828. Title acquired by indorsee. 


neank note. SEC. 1827. A bank note remains negotiable, even after it 


payment. has been paid by the maker. 


ed ty ina, Sec. 1828. A transferree of a bond, bank note or certificate 


of deposit, after its apparent maturity or actual dishonor 
within his knowledge, acquires a title equal to that of a trans- 
ferree before such event. 


TITLE XVI. 


GENERAL PROVISIONS. 


Section 1829. Parties may waive provisions of Code. 
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Sec. 1829. Except where it is otherwise declared, the provi ,Jwic.my 


sions of the foregoing fifteen Titles of this Part, in respect to "om# of Code. 
the rights and obligations of parties to contracts, are subor- 

dinate to the intention of the parties, when ascertained in the 

manner prescribed by the chapter on the Interpretation of 
Contracts; and the benefit thereof may be waived by any 

party entitled thereto, unless such waiver would be against 

public policy. 





DIVISION FOURTH. 


GENERAL PROVISIONS. 


APPLICABLE TO PERSONS, PROPERTY, AND OBLIGATIONS, OR TO 
TWO OF THOSE SUBJECTS. 


ParT I. Relief. 
II. Special Relations of Debtor and Creditor. 
III. Nuisance. 
IV. Maxims of Jurisprudence. 
V. Definitions and General Provisions. 


PART I. 


RELIEF. 


Tırıe I. Relief in general. 
II. Compensatory relief. 
DI. Specific relief. 
IV. Preventive relief. 
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TITLE I. 


RELIEF IN GENERAL. 


Section 1830. Species of relief. 
1831. Relief in case of forfeiture. 


reicgciee of SEC. 1830. As a general rule, compensation is the relief or 
remedy provided by the law of this Territory for the violation 
of private rights, and the means of securing their observance; 
and specific and preventive relief may be given in no other 
cases than those specified in this Part of the Civil Code. 


of efincase Bro. 1831. Whenever, by the terms of an obligation, a par- 
ty thereto incurs a forfeiture, or a loss in the nature of a for- 
feiture, by reason of his failure to comply with its provisions, 
he may be relieved therefrom, upon making full compensa- 
tion to the other party, except in case of a grossly negligent, 
willful or fraudulent breach of duty. 


TITLE II. 


COMPENSATORY RELIEF. 


Cuapter I. Damages in general. 
II. Measure of damages. 
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CHAPTER I. 


DAMAGES IN GENERAL. 


ARTICLE I. General principles. 
II. Interest as damages. 
III. Exemplary damages. 


ARTICLE I. 


GENERAL PRINCIPLES. 


SECTION 1832, Person suffering detriment, may recover damages. 
1883. Detriment, what. 
1834. Injuries resulting or probable after suit brought. 


SEc. 1832. Every Person who suffers detriment from the un- ,, Pesos par 
lawful act or omission of another, may recover from the per- ment, may 
son in fault a compensation therefor in money, which is called damages, 
damages. ° 

Sec. 1833. Detriment is a loss or harm suffered in person or , Detriment, 
property. 

Szo. 1834. Damages may be awarded, ina judicial proceed- | Injuries re- 
ing, for detriment resulting after the commencement thereof, babie ster ent 
or certain to result in the future. = 


ARTICLE II. 


INTEREST AS DAMAGES. 


SECTION 1885. Person entitled to recover damages, may recover interest thereon. 


Person enti- 
tled to recoyer 
damages, may 
recover interes 
thereon. 


In actions 
other than on 
contract. 


Limit of rate 
by contract. 


Acceptance 
of principal 
walves claim 
to interest. 


Exemplary 
damages, in 


allowed. 
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Section 1836. In actions other than contract. 
1887. Limit of rate by contract. 
1838. Acceptance of principal waives claim to interest. 


Sec. 1835. Every person who is entitled to recover damages 
,certain, or capable of being made certain by calculation, and 
the right to recover which is vested in him upon a particular 
day, is entitled also to recover interest thereon from that day, 
except during such time as the debtor is prevented by law, or 
by the act of the creditor, from paying the debt. 

Sec. 1836. In an action for the breach of an obligation not 
arising from contract, and in every case of oppression, fraud, 
or malice, interest may be given, in the discretion of the jury. 

Sxc. 1837. Any legal rate of interest stipulated by a con- 
tract remains chargeable after a breach thereof, as before, un- 
til the contract is superseded by a verdict or other new obli- 
gation. 

Sec. 1838. Accepting payment of the whole principal, as 
such, waives all claim to interest. 


ARTICLE III. 


EXEMPLARY DAMAGES. 
SECTION 1839. Exemplary damages, in what cases allowed. 


Sec. 1839. In any action for the breach of an obligation not 
arising from contract, where the defendant has been guilty of 
oppression, fraud or malice, actual or presumed, the jury, in 
addition to the actual damages, may give damages for the 
sake of example, and by way of punishing the defendant. 


CHAPTER II. 
MEASURE OF DAMAGES. 


ARTICLE I. Damages for breach of contract. 
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ARTICLE II. Damages for wrongs. 
III. Penal damages. 
IV. General provisions. 


ARTICLE I. 


DAMAGES FOR BREACH OF CONTRACT. 


SECTION 1840. Measure of damages for breach of contract. 
1841. Damages must be certain. 
1842, Breach of promise to pay liquidated sum. 
1843. Dishonor of bills of exchange. 
1844. Breach of covenant of seizure, &c. 
1845. Breach of covenant against incumbrances. 
1846. Breach of agreement to convey real property. 
1847. Breach of agreement to buy real property. 
1848. Breach of agreement to sell personal property, not paid for. 
1849, Breach of agreement to sell personal property, paid for. 
1850. Breach of agreement to pay for personal property sold. 
1851. Breach of agreement to buy personal property. 
1852. Breach of warranty of title to. personal property. 
1853. Breach of warranty of quality of personal property. 
1854, Breach of warranty of quality for special purpose. 
1855. Breach of carrier’s obligation to receive goods, &c. 
1856. Breach of carrier's obligation to deliver. 
1857. Carrier's delay. 
1858, Breach of warranty of authority. 
1859. Breach of promise of marriage. 


Sec. 1840. For the breach of an obligation arising from con- aalcasare of 
tract, the measure of damages, except where otherwise ex- breach of 


pressly provided by this Code, is the amount which will com- 
pensate the party aggrieved for all the detriment proximately 
caused thereby, which the party in fault had notice, at the 
time of entering into the contract, or at any time before the 
breach, and while it was in his power to perform the contract 
upon his part, would be likely to result from such breach, or 
which, in the ordinary course of things, would be likely to re- 
sult therefrom. 
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Sec. 1841. No damages can be recovered for a breach of 
contract, which are not clearly ascertainable in both their na- 
ture and origin. 

Sec. 1842. The detriment caused by the breach of an obliga- 
tion to pay money only is deemed to be the amount due by 
the terms of the obligation, with interest thereon. 

Sec. 1843. For the dishonor of foreign bills of exchange, 
the damages are prescribed by sections 1817 to 1819, inclu- 
sive. 

Src. 1844. The detriment caused by the breach of a ċove- 
nant of seizin, of right to convey, of warranty, or of quiet 
enjoyment, in a grant of an estate in real property, is deemed 
to be: 

1. The price paid to the grantor, or if the breach is partial 
only, such proportion of the price as the value of the proper- 
ty affected by the breach bore, at the time of the grant, to the 
value of the whole property; 

2. Interest thereon for the time during which the grantee 
derived no benefit from the-property, not exceeding six years; 
and, 

3. Any expenses properly incurred by the covenantee in 
defending his possession. 

Sec. 1:45. The detriment caused by the breach of a cove- 
nant against incumbrances in a grant of an estatein regl pro- 
perty, is deemed to be the amount which has been actually 
expended by the covenantee in extinguishing either the prin- 
cipal or interest thereof; not exceeding in the former case a 
proportion of the price paid to the grantor, equivalent to 
the relative value, at the time of the grant, of the property 
affected by the breach, as compared with the whole; or, in the 
latter case, interest on a like amount. 

Sec. 1846. The detriment caused by the breach of an agree- 
ment to convey an estate in real property, is deemed to be the 
price paid, and the expenses properly incurred in examining 
the title and preparing the necessary papers, with interest 
thereon; but adding thereto, in case of bad faith, the differ- 
ence between the price agreed to be paid, and the value of the 
estate agreed to be conveyed, at the time of the breach, and 
the expenses properly incurred in preparing to enter upon the 
land. 
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Sec. 1847. The detriment caused by the breach of an agree- , Breach of, 
ment to purchase an estate in real property, is deemed to be pry res’. 
the excess, if any, of the amount which would have been due 
to the seller under the contract, over the value of the property 
to him. 

Sec. 1848. The detriment caused by the breach of a seller's „Bremar io 
agreement to deliver personal property, the price of which ṣi personal 
has not been fully paid in advance, is deemed to bethe excess, paid for 
if any, of the value of the property to the buyer, over the 
amount which would have been due to the seller under the 
contract, if it had been fulfilled. 


Sec. 1849. The detriment caused by the breach of a seller’s mareach of 
agreement to deliver personal property, the price of which pro L pereonal, 
has been fully paid to him in advance, is deemed to be the’ 


same as in case of a wrongful conversion. 
Src. 1850. The detriment caused by the breach of a buyer’s _ Breach of 


agreement to 


agreement to accept and pay for personal property, the title pay ror permon: 
to which is vested in him, is deemed to be the contract price. #!4. . 


Src. 1851. The detriment caused by the breach of a buyer’s ener 
agreement to accept and pay for personal property, the title buy personal 


to which is not vested in him, is deemed to be: 


1. If the property has been resold pursuant to section 1694, 
the excess, if any, of the amount due from the buyer, under 
the contract, over the net proceeds of the resale; or, 

2. If the property has not been resold in the manner pre- 
scribed by section 1694, the excess, if any, of the amount due 
from the buyer, under the contract, over the value to the seller; 
together with the excess, if any, of the expenses properly in- 
curred in carrying the property to market, over those which 
would have been incurred for the carriage thereof, if the buyer 
had accepted it. 

Sec. 1852. The detriment caused by the breach of a war- ore ot 
ranty of the title of personal property sold, is deemed to be atte to person- 
the value thereof to the buyer, when he is deprived of its pos- 
session, together with any costs which he has become liable 
to pay,in an action brought for the property by the true 
owner. 

SEc. 1853. The detriment caused by the breach of a warran- one 
ty of the quality of personal property, is deemed to be the quality or per- 

45 
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excess, if any, of the value which the property would have 
had, at the time to which the warranty referred, if it had been 
complied with, over its actual value at that time. 


Sec. 1854. The detriment caused by the breach of a warran- 
ty of the fitness of an article of personal property for a par- 
ticular purpose, is deemed to be that which is defined by the 
last section, together with a fair compensation for the loss in- 
curred b7 an effort in good faith to use it for such purpose. 


Sec. 1855. The detriment caused by the breach of a carrier’s 
obligation to accept freight, messages or passengers, is deemed 
to be the difference between the amount which he had a right 
to charge for the carriage, and the amount it would be 
necessary to pay for the same service, when it ought to be per- 
formed. 


Src. 1856. The detriment caused by the breach of a carrier's 
obligation to deliver freight, where he has not converted it to 
his own use, is deemed to be the value thereof, at the place 
and on the day at which it should have been delivered, de 
ducting the freightage to which he would have been entitled, 
if he had completed the delivery. 


Sec. 1857. The detriment caused by a carrier’s delay in the 
delivery of freight, is deemed to be the depreciation in the in- 
trinsic value of the freight during the delay, and also the de- 
preciation, if any, in the market value thereof, otherwise than 
by reason of a depreciation in its intrinsic value, at the place 
where it ought to have been delivered, and between the day, 
at which it ought to have been delivered, and the day of its 
actual delivery. 


Src. 1858. The detriment caused by the breach of a warran- 
ty of an agent’s authority, is deemed to be the amount which 
could have been recovered and collected from his principal if 
the warranty had been complied with, and the reasonable ex- 
penses of legal proceedings taken, in good faith, to enforce 
the act of the agent against his principal. 


Sec. 1859. The damages for the breach of a promise of mar- 
riage rest in the sound discretion of the jury. 
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CHAPTER II. 


DAMAGES FOR WRONGS. 


SECTION 1860. Breach of obligation other than contract. 
1861. Wrongful occupation of real property. 
1862. Willful holding over. 
1863. Conversion of personal property. 
1864. Damages of lienor. 
1865. Seduction. 
1866. Injuries to animals. 


Sec. 1860. For the breach of an obligation not arisirg from ior ns 
contract, the measure of damages, except where otherwise ex- other than 
pressly provided by this Code, is the amount which will com- 
pensate for all the detriment proximately caused thereby, 


whether it could have been anticipated or not. 


Sec. 1861. The detriment caused by the wrongful occupa- ere oc 
tion of real property, in cases not embraced in sections 1862, Property. 
1868, 1869, and 1870, is deemed to be the value of the use of 
the property for the time of such occupation, not exceeding 
six years next preceding the commencement of the action or 
proceeding to enforce the right to damages, and the costs, if 


any, of recovering the possession. 


SEc. 1862. For willfully holding over real property, by a ,,Wilifal hold- 
person who entered. upon the same, as guardian or trustee for 
an infant, or by right of an estate terminable with any life or 
lives, after the termination of the trust or particular estate, 
without the consent of the party immediately entitled after 
such termination, the measure of damages is the value of the 
profits received during such holding over. 


Sec. 1863. The detriment caused by the wrongfal conversion , Conversionof 
of personal property, is presumed to be: Property. 


1. The value of the property at the time of the conversion, 
with interest from that time, or, where the action has been 
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prosecuted with reasonable diligence, the highest market value 
of the property at any time between the conversion and the 
verdict, without interest, at the option of the injured party; 
and, 

2. A fair compensation for the time and money properly 
expended in pursuit of the property. 


Sec. 1864. The presumption declared by the last section 
cannot be repelled, in favor of one whose possession was 
wrongful from the beginning, by his subsequent application 
of the property to the benefit uf the owner, without his con- 
sent. 


Sec. 1865. One having a mere lien on personal property, 
cannot recover greater damages for its conversion, from one 
having a right thereto superior to his, after his lien is dis- 
charged, than the amount secured by the lien, and the com- 
pensation allowed by section 1863 for loss of time and ex- 
penses. 


Sec. 1866. The damages for seduction rest in the sound dis- 
cretion of the jury. 


Src. 1867. For wrongful injuries to animals, being subjects 
of property, committed willfully, or by gross negligence, in 
disregard of humanity, exemplary damages may be given. 


ARTICLE III. 


PENAL DAMAGES. 


SEcTIon 1868. Failure to quit, after notice. 
1869. Tenant willfully holding over. 
1870. Forcible exclusion from possession of real property. 
1871. Injuries to trees, &c. 


Sec. 1868. For the failure of a tenant to give up the premises 
held by him, when he has given notice of his intention to do 
so, the measure of damages is double the rent which he ought 
otherwise to pay. 
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Sec. 1869. For willfully holding over real property, by a wilitlly 
tenant after the end of his term, and after notice to quit has "928s °°" 
been duly given, and demand of possession made, the meas- 
ure of damages is double the yearly value of the property, 
for the time of withholding, in addition to compensation for 
the detriment occasioned thereby. 


Sec. 1870. For forcibly ejecting or excluding a person from «Forcible ox- 


the possession of real property, the measure of damages is Possesston of 
real property. 
three times such a sum as would compensate for the detriment 


caused to him by the act complained of. 


Sec. 1871. For wrongful injuries to timber, trees or under- , nine to 

wood upon the land of another, or removal thereof, the meas- 
ure of damages is three times such a sum as would compen- 
sate for the actual detriment, except where the trespass was 
casual and involuntary, or committed under the belief that the 
land belonged to the trespasser, or where the wood was taken 
by the authority of highway officers for the purposes of a 
highway; in which cases the damages are a sum equal to the 
actual detriment. 


ARTICLE IV. 
GENERAL PROVISIONS. 


BECTION 1872. Value, how estimated in favor of seller. 
1878. Value, how estimated in favor of buyer. 
1874, Property of peculiar value. 
1875. Value of thing in action. 
1876. Damages allowed in this chapter, exclusive of others. 
1877. Limitation of damages. 
1878. Damages to be reasonable. 
1879. Nominal damages. 
Sec. 1872. In estimating damages, the value of property, , Value, how 
to a seller thereof, is deemed to be the price which he could favor of seller. 


have obtained therefor in the market nearest to the place at 
which it should have been accepted by the buyer, and at such 
time after the breach of the contract as would have sufficed, 
with reasonable diligence, for the seller to effect a resale. 
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eantltes how Sec. 1873. In estimating damages, except as provided by 
favorof buyer. Sections 1874 and 1875, the value of property, to a buyer or 
owner thereof, deprived of its possession, is deemed to be the 
price at which he might have bought an equivalent thing, in 
the market nearest to the place where the property ought to 
have been put into his possession, and at such time after the 
breach of duty upon which his right to damages is founded 
as would suffice, with reasonable diligence, for him to make 


such a purchase. 


paap of ~~: SEc. 1874. Where certain property has a peculiar value to 
a person recovering damages for deprivation thereof, or injury 
thereto, that may be deemed to be its value against one who 
had notice thereof before incurring a liability to damages in 
respect thereof, dr against a willfull wrongdoer. 


jy due ofthing Sec. 1875. For the purpose of estimating damages, the value 
of a thing in action is presumed to be equal to that of the 
property to which it entitles its owner. 


Damages Src. 1876. The damages prescribed by this chapter are ex- 


allowed in 
thie chapter clusive of exemplary damages and interest, except where 


exclusive of 

other: those are expressly mentioned. 

qo mtation of Sec. 1877. Notwithstanding the provisions of this chapter, 
no person can recover a greater amount in damages for the 
breach of an obligation; than he could have gained by the full 
performance thereof on both sides, except in the cases speci- 
tied in the articles on Exemplary damages and penal dam- 
ages, and in sections 1859, 1866 and 1867. 

poamageato Sec. 1878. Damages must, in all cases, be reasonable, and 
where an obligation of any kind appears to create a right to 
unconscionable and grossly oppressive damages, contrary to 
substantial justice, no more than reasonable damages can be 
recovered. 

anominal è Sec. 1879. When a breach of duty has caused no apprecia- 
ble detriment to the party affected, he may yet recover nomi- 
nal damages. 
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TITLE III. 
SPECIFIC AND PREVENTIVE RELIEF. 


Cuaprer I. General principles. 
TI. Specific relief. 
lII. Preventive relief. 


CHAPTER I. 


GENERAL PRINCIPLES. 


SECTION 1880. Specific relief, &c., when allowed. 
1881. Specific relief, how given. 
1882. Preventive relief, how given. 
1883. Not to enforce penalty, &c. 


Src. 1880. Specific or preventive relief may be given in the Sette reltet 


cases specified in this Title, and in no others. allowed. 
Src. 1881. Specific relief is given: pSpecite rellef, 


1. By taking possession of a thing, and delivering it to-a 
claimant; 
2. By compelling a party himself to do that which ought to 
be done; or, 
3. By declaring and determining the rights of parties, other- 
wise than by an award of damages. 
Sec. 1882. Preventive relief is given by prohibiting a party „preventivo 
from doing that which ought not to be done. . 
Sec. 1883. Neither specific nor preventive relief can be grant- 2 Notto atores 
ed to enforce a penal law, exceptin a case of nuisance, nor to” 
enforce a penalty or forfeiture in any case. 
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CHAPTER II. 


SPECIAL RELIEF. 


ARTICLE I. Possession of real property. 
II. Possession of personal property. 
III. Specific performance of obligations. 
IV. Revision of contracts. 
V.. Rescission of contracts. 
VI. Cancellation of instruments. 


ARTICLE I. 


POSSESSION OF REAL PROPERTY. 


Section 1834. Judgment for possession or title. 


Judgment for Skc, 1884. A person entitled to specific real property, by 


possession 


ae reason either of a perfected title, or of a claim to title which 
ought to be perfected, may recover the same in the manner 
prescribed by the Code of Civil Procedure, either by a judg- 
ment for its possession, to be executed by the sheriff, or by a 
judgment requiring the other party to perfect the title, and to 


deliver possession of the property. 


ARTICLE II. 


POSSESSION OF PERSONAL PROPERTY. 


Section 1885. Judgment for delivery. 
1886. When holder may be compelled to deliver. ` 
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Sxc. 1885. A person entitled to the immediate possession of ganaz™ for 
specific personal property may recover the same in the man- 
ner provided by the Code of Civil Procedure. 


Src. 1886. Any person, having the possession or control of mW hen holder 
a particular article of personal property, of which he is not pelled to 
the owner, may be compelled specifically to deliver it to the 
person entitled to its immediate possession, in either of the 
following cases: 


1. When the thing claimed is held subject to an express 
trust in favor of the claimant; 


2. When pecuniary compensation would not afford ade- 
quate relief for the loss of the thing claimed; or, 


3. When it would be extremely difficult to ascertain the ac- 
tual damage caused by its loss. 


ARTICLE III. 


SPECIFIC PERFORMANCE OF OBLIGATIONS. 


SECTION 1887. In what cases compelled. 
1888. Remedy mutual. 
1889. No remedy unless mutual. 
1890. Distinction between real and personal property. 
1891. Contract signed by one party only, may be enforced by other. 
1892. Liquidation of damages not a bar to specific performance. 
1893. What cannot be specifically enforced. 
1894. What parties cannot be compelled to perform. 
1895. What parties cannot have specific performance in their favor. 
1896. Specific performance not required when oppressive. 
1897. Agreement to sell property, by one who has no title. 
1898. Relief against parties claiming under person bound to perform. 


Sec. 1887. Except as otherwise provided in this article, the In what cases 
specific performance of an obligation may be compelled: 


1. When the act to be done is in the performance, wholly 
or partly, of an express trust; 
46 
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2. When the act to be done is such that pecuniary compen- 
sation for its non-performance would not afford adequate re- 
lief; 

3. When it would be extremely difficult to ascertain the ac- 

_tual damage caused by the non-performance of the act to be 
done; or, 

4. When it has been expressly agreed, in writing, between 
the parties to the contract, that specitic performance thereof 
may be required by either party, or that damages shall not 
be considered adequate relief. 

7 Reteedy Sec. 1888. When either of the parties to an obligation is 
entitled to a specific performance thereof, according to the 
provisions of the last section, the other party is also entitled 
to it, though not within those provisions. 

„Xo emear Sec. 1889. Neither party to an obligation can be compelled 

` specifically to perform it, unless the other party thereto has 
performed, or is compellable specifically to perform, every- 
thing to which the former is entitled under the same obliga- 
tion, either completely or nearly so, together with full com- 
pensation for any want of entire performance. 

poDistinerton Src. 1890. It is to be presumed that the breach of an agree- 

wad personal ment to transfer real property cannot be adequately relieved 
by pecuniary compensation, and that the breach of an agree- 
nient to transfer personal property can be thus relieved. 


een ce Sec. 1891. A party, who has signed a written contract may 

party only may be compelled specifically to perform it, though the other party 

by other. has not signed it, if the latter has performed, or offers to per- 
form it on his part, and the case is otherwise proper for en- 
forcing specific performance. 


of aintdation Sec. 1892. A contract otherwise proper to be specifically en- 
norinenes. forced, may be thus enforced, though a penalty is imposed, 
formance. or the damages are liquidated for its breach, and the party 
in default is willing to pay the-same. 

lal ne SEc. 1893. The following obligations cannot be specifically 
, enforced. enforced: 

1. An obligation to render personal service; 

2. An obligation to employ another in personal service; 

3. An agreement to submit a controversy to arbitration; 

4. An agreement to perform an act which the party has not 


power lawfully to perform when required to do so; 
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5. An agreement to procure the act or consent of the wife of 
the contracting party, or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently 
certain to make the precise act which is to be done clearly as- 
certainable. 

Sec. 1894. Specific performance cannot be enforced against | What parties 


a party to a contract, in any of the following cases: compelled to 


1. If he has not received an adequate consideration for the 
contract; 

2. If it is not, as to him, just and reasonable; 

3. If his assent was obtained by the misrepresentation, 
concealment, circumvention, or unfair practice of any party 
to whom performance would become due under the contract, 
or by any promise of such party, which has not been sub- 
stantially fulfilled; or, 

4. If his assent was given under the influence of mistake, 
misapprehension, or surprise, except that where the contract 
provides for compensation in case of mistake, a mistake with- 
in the scope of such provision may be compensated for, and 
the contract specifically enforced in other respects, if proper 
to be so enforced. 


Sec. 1895. Specific performance cannot be enforced in favor , What parties 
of a party who has not fully and fairly performed all the con- spectfc ice 
ditions precedent on his part to the obligation of the other ' ‘te favor. 
party, except where his failure to perform is only partial, and 
either entirely immaterial, or capable of being fully compen- 
sated; in which case specific performance may be compelled, 
upon full compensatiou being made for the default. 


Sec. 1896. Specific performance cannot be compelled, when pS pecte per- 
it would operate more harshly upon the party required to required, when 
perform, than its refusal would operate upon the party seek- 
ing it. 
Sxc. 1897. An agreement for the sale of property cannot be , Agreement to 
specifically enforced i in favor of a seller who cannot give to Py one who 


has no title. 
the buyer a title free from reasonable doubt. 

Src. 1898. Whenever an obligation in respect to real prop- |, Rellefagainet 
erty would be specifically enforced against a particular per- ciaiming moder 
son, it may be in like manner enforced against any other per- t° perform. 
son claiming under him by a title created subsequently to the 


obligation, except a purchaser or incumbrancer in good faith 
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and for value, and except also, that any such person may ex- 
onerate himself by conveying all his estate to the person enti- 
tled to enforce the obligation. 


ARTICLE IV. 


REVISION OF CONTRACTS. 


Section 1899. When contract may be revised. 
1900. Presumption as to intent of parties. 
1901. Principles of revision. 
1902. Enforcement of revised contract. 


When con- Sec. 1899. When through fraud, or a mutual mistake of the 
tract may be P . A 
revised. parties, or a mistake of one party, which the other at the 


time knew or suspected, a written contract does not truly ex- 
press the intention of the parties, it may be revised on the 
application of a party aggrieved, so as to express that inten- 
tion, so far as it can be done without prejudice to rights ac- 
quired by third persons, in good faith and for value. 


acrregumption Sec. 1900. For the purpose of revising a contract, it must 

parties, be presumed that all the parties thereto intended to make an 
equitable and conscientious agreement. 

roefinetples of Src. 1901. In revising a written instrument, the court may 
inquire what the instrument was intended to mean, and what 
were intended to be its legal consequences, and is not contined 
to the inquiry what the language of the instrument was in- 
tended to be. 


opbntgreement SEC. 1902. A contract may be first revised, and then specific- 


cuniract. ally enforced. 


ARTICLE V. 


RESCISSION OF CONTRACTS. 


SECTION 1903. When rescission may be adjudged. 
1904. Rescission for mistake. 
1905. Court may require party rescinding to do equity. 
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Src. 1903. The rescission of a written contract may be ad- ,, When, tercie- 
judged, on the application of a party aggrieved: adjudged; 

1. Inany of the cases mentioned in section 839; or, 

2. Where the contractis unlawful, for causes not apparent 
upon its face, and the parties were not equally in fault; or, 

3. When the public interest will be prejudiced by permit- 
ting it to stand. 

Sec. 1904. Rescission cannot be adjudged for mere mistake, ,,Reseission 
unless the party against whom it is adjudged can be restored 
to substantially the same position as'if the contract had not 
been made. 

Sec. 1905. On adjudging the rescission of a contract, for Genuitec pany 
any other cause than usury, the court may require the party aem °° 
to whom such relief is granted to make any compensation to 
the other which justice may require. 


ARTICLE VI. 
CANCELLATION OF INSTRUMENTS. 


SECTION 1906. When cancellation may be ordered. 
1907. Instrument obviously void. 
1908. Cancellation in part. 


Sec. 1906. A written instrument, in respect to which there aroen cancel; 
is a reasonable apprehension that if left outstanding it may ordered. 
cause serious injury to a person against whom it is void or 
voidable, may upon his application, be so adjudged, and or- 
dered to be delivered up or canceled. 


Sec. 1907. An instrument, the validity of which is apparent Instrument 
e s obvionsly void. 

upon its face, or upon the face of another instrument which is 
necessary to the use of the former in evidence, is not to be 
deemed capable of causing injury within the provisions of 
the last section. 

Sec. 1908. Where an instrument is evidence of different ,(anc"*"'" 
rights or obligations, it may be canceled in part, and allowed 
to stand for the residue. 


Preventive 
relief, how 
granted. 


Provisional 
injunction. 


Injunction 
when allowed. 


Injanction 
when not 
allowed. 
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CHAPTER III. 


PREVENTIVE RELIEF. 


SECTION 1909. Preventive relief, how granted. 
1910. Provisional injunctions. 
1911. Injunction, when allowed. 
1912, Injunction, when not allowed. 

Sec. 1909. Preventive relief is granted by injunction provis- 
ional or final. 

Src. 1910. Provisional injunctions are regulated by the 
Code of Civil Procedure. 

Src. 1911. Except where otherwise provided by this Title, a 
final injunction may be granted to prevent the breach of an 
obligation existing in favor of the applicant: 

1. Where pecuniary compensation would not afford ade- 
quate relief; 

2. Where it would be extremely difficult to ascertain the 
amount of compensation which would afford adequate relief; 

3. Where the restraint is necessary to prevent a multiplicity 
of judicial proceedings; or, 

4. Where the obligation arises from a trust. 

Src. 1912. An injunction cannot be granted: 

1. To stay a judicial proceeding pending at the commence- 
ment of the action in which the injunction is demanded; unless 
such restraint is necessary to prevent a multiplicity of such 
proceedings; 

2. To stay proceedings in a court of the United States; 

3. To stay proceedings, in another state, upon a judgment 
of a court of that state; 

4. To prevent the execution of a public statute, by officers 
of the law, for the public benefit; 

5. To prevent the breach of a contract, the performance of 
which would not be specially enforced; 


CIVIL CODE. 


6. To prevent an injury to the person, character, or person- 
al relations of the applicant, not amounting to a nuisance; 
except that in an action for divorce, an injunction may be 
granted to prevent interference with a wife or child; 


7. To prevent the exercise of a public or private office, in a 
lawful manner, by the person in possession; 


8. To prevent a legislative act by a municipal corporation; 
or, 

9. Where relief, equally efficacious, can be obtained by any 
other usual mode of proceeding, except in case of breach of 
trust. 


PART II. 
` SPECIAL RELATIONS OF DEBTOR AND CREDITOR. 


Trtie I. General Principles. 
II. Fraudulent Instruments and Transfers. 
ITI. Assignments for the Benefit of Creditors. 


TITLE I. 
GENERAL PRINCIPLES. 


SECTION 1913. Who is a debtor. 
1914, Who is a creditor. 
1915. Contracts of debtor are valid. 
1916. Payments in preference. 
1917. Relative rights of different creditors. 
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Who isdebtor. Src, 1913. A debtor, within the meaning of this Title, is one 
who, by reason of an existing obligation, is or may become 
liable to pay money to another, whether such liability is cer- 
tain or contingent. 

ee Sec. 1914. A creditor, within the meaning of this Title, is 
one in whose favor an obligation exists, by reason of which 
he is, or may become, entitled to the payment of money. 


aGontracteot Sec. 1915. In the absence of fraud, every contract of a 
valid, debtor is valid against all his creditors, existing or subse- 
quent, who have not acquired a lien on the property affected 
by such contract. 
Paymentsin SEC. 1916. A debtor may pay one creditor in preference to 
preference. e e . 
another, or may give to one creditor security for the payment 
of his demand, in preference to another. 
Rolative Sec. 1917. Wkere a creditor is entitled to resort to each of 
cncrdion several funds for the satisfaction of his claim, and another 
person has an interest in, or is entitled as a creditor to resort 
to, some but not all of them, the latter may require the for- 
mer to seek satisfaction from those funds to which the latter 
has no such claim, so far as it can be done without impairing 
ihe right of the former to complete satisfaction, and without 


doing injustice to third persons. 


TITLE II. 
FRAUDULENT INSTRUMENTS AND TRANSFERS. 


SEcTION 1918. Transfers, &c., with intent to defraud creditors. 
1919. Certain transfers presumed fraudulent. 
1920. Presumption, how repelled. 
1921. Rights of purchasers and mortgagees. 
1922. Creditor’s right must be judicially ascertained. 
1923. Question of fraud, how determined. 


Transfers,te. SEC. 1918. Every transfer of property or charge thereon 
with intent to A : e e oe 
defraud made, every obligation incurred, and every judicial proceed- 


creditors. ing taken, with intent to delay or defraud any creditor or 
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other person of his demands, is void against all creditors of 
the debtor, and their successors in interest, and against any 
persons upon whom the estate of the debtor devolves in trust 
for the benefit of others than the debtor. 


Sec. 1919. Every transfer of personal property, other than „Certain trans- 
a thing in action, or a ship or cargo at sea, or in a foreign Tadvlent. 
port, and every lien thereon, other than a contract of bottom- 
ry or respondentia, is presumed, if made by a person having 
at the time the possession or control of the property, and not 
accompanied by an immediate delivery, and followed by an 
actual and continued change of possession of the things trans- 
ferred, to be fraudulent and therefore void, against those who 
are his creditors while he remains in possession, and the suc- 
cessors in interest of such creditors, and against any person 
on whom his estate devolves in trust for the benefit of others 
than himself, and against purchasers or incumbrancers in 
good faith subsequent to the transfer. 

Sec. 1920. The presumption declared by the last section por eee 
may be repelled by showing that the transfer was made in 
good faith and without intent to defraud. 

Sec. 1921. The provisions of this Title do not affect the Jee’ and 
rights of a purchaser or incumbrancer, in good faith and for ™rsssees. 
value. 


Sec. 1922. A creditor can avoid the act or obligation of his ,,Sirditers 
debtor, for fraud, only where the fraud obstructs the enforce- jadicially | 
ment, by legal process, of his right to take the ‘property af- 


fected by the transfer or obligation. 

Sec. 1923. In all cases arising under this Title, or under ,Qnemions of 
section 535 of this Code, the question of fraudulent intent is ĉetermined. 
one of fact, and not.of law; nor can any transfer or charge 
be adjudged fraudulent solely on the ground that it was not 
made for a valuable consideration. 
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TITLE III. 


ASSIGNMENTS FOR THE BENEFIT OF CREDITORS 


SECTION 1924. 
1925. 
1926. 
1927. 
1928. 
1929. 
1980. 
1981. 
1932. 
1933. 
1984. 


1935. 
1936. 
1937. 
1938, 
1940. 
1941. 
1942. 
1943. 
1944. 
1945. 
1946. 
1947. 
1948. 


When debtor may execute assignment. 

Insolvency, what. 

Certain transfers not affected. 

What debts may be secured. 

What preferences may be given. 

Preference must be absolute. 

Certain rights not affected by preferences in assignment. 


. Joint and separate debts. 


Assignment, when void. 

The instrument of assignment. 

Compliance with provisions of last section necessary to validity 
of assignment. 

Assignee takes subject to rights of third parties. 

Inventory required. 

Verification of inventory. 

1939. Recording assignment and filing inventory. 

Effect of omitting to record. 

Assignment of real property. 

Bond of assignees. 

Conditions of disposal and conversion. 

Accountings. 

Property exempt. 

Compensation. 

Assignees protected for acts done in good faith. 

Assent of creditor necessary to modification of assignment. 


Sec. 1924. An insodlvent debtor may, in good faith, execute 
an assignment of property to one or more assignees, in trust 
for the satisfaction of his creditors, in conformity to the pro- 
visions of this chapter; subject, however, to the provisions of 
this Code relative to trusts and to fraudulent transfers, and to 
the restrictions imposed by law upon assignments by special 
partnerships, by corporations or by other specific classes of 


persons. 


Sec. 1925. A debtor is insolvent, within the meaning of this 
Title, when he is unable to pay his debts from his own means, 
as they become due. 
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Sec. 1926. The provisions of this Title do not prevent a per- ,,Certalntrans: 

son residing in another state or country from making there, 
in good faith, and without intent to evade the laws of this 
Territory, a transfer of property situated within it, nor do 
they affect the power of a person, although insolvent and 
within this Territory, to transfer property to a particular 
creditor for the purpose of paying or securing the whole or a 
part of a debt owing to such creditor, whether in his own 
right or otherwise. 


Sec. 1927. An assignment for the benefit of creditors may ,W wisely 
provide for any subsisting liability of the assignor which he 


might lawfully pay, whether absolute or contingent. 
Sec. 1928. Except as otherwise specially provided by stat- , What prefer- 


ences may be 
ute, an assignment by an insolvent debtor, for the benefit of 8° s 
creditors, may give a preference to one or more creditors, or 
classes of creditors, in the following cases, and in no others: 
1. Judgments may be preferred to debts not in judgment; 


2. Debts which are liens or charges upon the assigned pro- 
perty, or upon some part of it, may be preferred to debts 
which are not such liens or charges; 

3. Debts for money or other property lent without interest, 
may be preferred to flebts for money lent upon interest, or for 
property sold, or for services rendered; 

4. Debts due from the assignor by virtue of a trust, may be 
preferred to debts which are not thus due; and, 


5. Debts for personal services performed within six months 
next before the assignment, may, to an extent not exceeding 
fifty dollars to any one person, be preferred to other debts 
not within any of the preceding classes. 


Sec. 1929. A preference, i in an assignment for the benefit of | Preference 
creditors, can only be given absolutely, and without reserving absolute. 
any power of revocation. 

Sxc. 1980. No provisions in an assignment, giving a prefer- Pt rights 
ence to a creditor, can affect or impair any right of another preferences in 
creditor to priority of payment, whether created by law, or 
arising from an obligation or transaction of the parties. 


Seo. 1981. Joint, or joint and several debtors can prefer soat ani to. 


their joint creditors only out of joint property; and can pre- 
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fer the individual creditors of each only out of the separate 
property of each. 


Sec. 1932. An assignment for the benefit of creditors is void 
against any creditor of the assignor not assenting thereto, in 
the following cases: 

1. If it gives an unlawful preference of one debt or class of 
debts over another; 

2. If it gives a preference dependent upon any condition or 
contingency, or with any power of revocation reserved; 

3. If it tends to coerce any creditor to release or compro- 
mise his demand; 

4. If it provides for the payment of any claim know to the 
assignor to be false or fraudulent; orfor the payment of more 
upon any claim than is justly due from the assignor; 

5. If it reserves any interest in the assigned property, or in 
any part thereof, to the assignor or for his benefit, before all 
his existing debts are paid; 

6. If it confers upon the assignee any power which, if exer- 
cised, might prevent or delay the immediate conversion of the 
assigned property to the purposes of the trust; 


7. If it exempts him from liability for neglect of duty or 
misconduct; or, 


8. If it violates section 1931 of this Code. 


Sec. 1933.. An assignment for the benefit of creditors must 
be in writing, subscribed by the assignor, or by his agent 
thereto authorized by writing, and, if it embraces a fee or 
freehold estate in real property, it must be sealed. It must 
be acknowledged by the person executing it, or proved by a 
subscribing witness, in the mode prescribed by the article on 
Proof and Acknowledgment of Instruments, and the ac- 
kKnowledgment or proof must be certified, before its delivery. 


Src. 1934. Unless the provisions of the last section are com- 
plied with, an assignment for the benefit of creditors is void 
against every creditor of the assignor not assenting thereto. 


Sec. 1935. An assignee for the benefit of creditors is not to 
be regarded as a purchaser for valne, and has no greaterrights 
than his assignor had, in respect to things in action trans- 
ferred by the assignment. 
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Sec. 1936. Within twenty days after an assignment is made „etait? 
for the benefit of creditors, the assignor must make and file, 
in the manner prescribed by section 1938, a full and true in- 
ventory, showing: 

1. All the creditors of the assignor ; 

2. The place of residence of each creditor, if known to the 
assignor, or if not known, that fact must be stated; 

3. The sum owing to each creditor, and the nature of each 
debt or liability, whether arising on written security, account 
or otherwise; 

4. The true consideration of the liability in each case, and 
the place where it arose; 

5. Every existing judgment, mortgage, or other security for 
the payment of any debt or liability of the assignor; 

6. All property of the assignor at the date of the assign- 
ment which is exempt by law from execution; and, 

7. All of the assignor’s property at the date of the assign- 
ment, both real and personal, of every kind not so exempt, 
and the incumbrances existing thereon, and all vouchers and 
securities relating thereto, and the value of such property ac- 
cording to the best knowledge of the assignor. 


Sec. 1937. An affidavit must be made by every person exe- ,,\erifcation 
cuting an assignment for the benefit of creditors, to be annex- 
ed to and filed with the inventory mentioned in the last sec- 
tion, to the effect that the same is in all respects just and 
true, according to the best of such assignor’s knowledge and 
belief. 


Sec. 1938. An assignment for the benefit of creditors must , Recording | 
be recorded, and the inventory required by section 1936 filed, *!>s!>ventory 
with the register of deeds of the county in which the assignor 
resided at the date of the assignment; or, if he did not then 
reside in this Territory, with the like officer of the county in 
which his principal place of business was then situated; or if 
he had not then a residence or place of business in this Terri- 
tory, with the like officer of the county in which the principal 
part of the assigned property was then situated. 

Src. 1939. If an assignment for the benefit of creditors is %*™* 


executed by more than one assignor, it must be recorded, and 
a copy of the inventory required by section 1936 must be filed, 
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with the register of deeds of every county in which any of the 
assignors resided at its date, or in which any of them, not” 
then residing in this Territory, had then a place of business. 

ubtect ofomit- Sec. 1940. An assignment for the benefit of creditorsis void 
against creditors of the assignor, and against purchasers 
from him, if the assignment is not recorded, and the inventory 
required by section 1936 filed, pursuant to section 1938, within 
twenty days after the date of the assignment. 

ainn | Src. 1941. Where an assignment for the benefit of creditors 
embraces real property, it is subject to the provisions of arti- 
cle IV of the chapter on Recording Transfers, as well as to 
those of this Title. 

aont of Sec. 1942. Within thirty days after the date of an assign- 

. ment for the benefit of creditors, the assignee must enter into a 

bond to the people of this Territory, in such amount as may 
be fixed by the probate judge of the county in which the orig- 
inal inventory is filed, with sufficient sureties, to be approved 
by such judge, and conditioned for the faithful discharge of 
the trust, and the due accounting for all moneys received by 
the assignee, which bond must be filed in the same office with 
the original inventory. 

Pcie per pag Sec. 1943. Until the inventory and affidavit required by sec- 

conversion. tions 1936 and 1937 have been made, and the assignment has 
been duly recorded, and the inventory filed, and the assignee 
has given a bond as required by the last section, an assignee 
for the benefit of creditors has no authority to dispose of the 
estate or convert it to the purposes of the trust. 


Accountings. SEC. 1944. After one year from the date of an assignment 
for the benefit of creditors, the assignee may be required, on 
the petition of any creditor, to account before the probate 
judge of the county where the accompanying inventory was 
filed, in the manner prescribed by the Code of Civil Proce- 
dure. 

Property Src. 1945. Property exempt from execution, and insurances 

szempi: upon the life of the assignor, do not pass to the assignee by 
a general assignment for the benefit of creditors, unless the 
instrument specially mentions them, and declares an inten- 
tion that they should pass thereby. 

Compensation. SEC. 1946. In the absence of any provision in the assign- 
ment to the contrary, an assignee for the benefit of creditors 
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is entitled to the same commissions as are allowed by law to 
*executors and guardians, but the assignment cannot grant. 
more, and may restrict the commissions to a less amount, or 
deny them altogether. 
signee: 


Src. 1947. An assignee for the benefit of creditors is not to protected for 
be held liable for his acts done in good faith in the execution goo faih.” 
of the trust, merely for the reason that the assignment is af- 
terward adjudged void. 

Sec. 1948.: An assignment for the benefit of creditors, which ,,Assent of 
has been executed and recorded so as to transfer the proper- Moditealies of 
ty to the assignee, cannot afterwards be canceled or modified “"#°™""" 
by the parties thereto, without the consent of every creditor 
affected thereby. 


PART III. 
NUISANCE, 


Tite I. General Principles. 
II. Public Nuisances. 
III. Private Nuisanees. 


TITLE I. 


GENERAL PRINCIPLES. 


Secrion 1949. Nuisance, what. 
1950. Public nuisance. 
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1951. Private nuisance. 

1952. What is not deemed a nuisance. 
1953. Successive owners. 

1954. Abatement does not preclude action. 


Src. 1949. A nuisance consists in unlawfully doing an act, 
or omitting to perform a duty, which act or omission either: 

1. Annoys, injures or endangers the comfort, repose, health 
or safety of others; or, 

2. Offends decency; or, 

3. Unlawfully interferes with, obstructs, or tends to ob- 
struct, or renders dangerous for passage, any lake or naviga- 
ble river, bay, stream, canal or basin, or any public park, 
square, street or highway; or, 

4. In any way renders other persons insecure in life, or in 
the use of property. 

Sec. 1950. A public nuisance is one which affects equally 
the rights of an entire community or neighborhood, although 
the extent of the damage may be unequal. 

Sro. 1951. Every nuisance not included in the definition of 
the last section is private. 

Sec. 1952. Nothing which is done or maintained under the 
express authority of a statute can be deemed a nuisance. 

Sec. 1953. Every successive owner of property who neglects 
to abate a continuing nuisance upon, or in the use of, such 
property, created by a former owner, is liable therefor in the 
same manner as the one who first created it. 

Src. 1954. The abatement of a nuisance does not prejudice 
the right of any person to recover damages for its past exist- 
ence. 


TITLE II. 


PUBLIC NUISANCES. 


Section 1955. Lapse of time does not legalize. 
1956. Abatement. 
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SEcTIoN 1957. When notice is required. 
1958. Remedies for public nuisances. 
1959. Action. 
1960. How abated. 


Src. 1955. No lapse of time can legalize a public nuisance, Lapse of 
amounting to an actual obstruction of public right. legalize. no 


Sec. 1956. The remedies against a public nuisance are: Remedies for 
1. Indictment; Piso pee 
2. A civil action; or, 

3. Abatement. 

Sec. 1957. The remedy by indictment is regulated by the ,Jndiciment, 
Penal Code and the Code of Criminal Procedure. 

Src. 1958. A private person may maintain an action for a Action. 
public nuisance if it is specially injurious to himself, but not 
otherwise. 

Sec. 1959. A public nuisance may be abated by any public How abated. 
body or officer authorized thereto by law. 

Sec. 1960. Any person may abate a public nuisance which Same. 
is specially injurious to him, by removing, or, if necessary, 
destroying the thing, which constitutes the same, without 
committing a breach of the peace, or doing unnecessary in- 
jury. 


TITLE III. 


PRIVATE NUISANCES. 


SucTIon 1961. Remedies for private nuisances. 
1962. Abatement, when allowed. 
1963. When notice is required. 


Sec. 1961. The remedies against a private nuisance are: 
1. A civil action; or, 
2. Abatement. 
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whee tiewed. SEC. 1962. A person injured by a private nuisance may 


abate it by removing, or, if necessary, destroying the thing 
which constitutes the nuisance, without committing a breach 
of the peace, or doing unnecessary injury. 

e raea e Sec. 1963. Where a private nuisance results from a mere 
omission of the wrongdver, and cannot be abated without en- 


tering upon his land, reasonable notice must be given to him 
before entering to abate it. 


PART Iv. 


MAXIMS OF JURISPRUDENCE. 


Sec. 1964. The maxims of jurisprudence hereinafter set forth 
are intended not to qualify any of the foregoing provisions 
of this Code, but to aid in their just application. 

Sec. 1965. When the reason of a rule ceases, so should the 
rule itself. 

Sec. 1966. Where the reason is the same, the rule should 
be the same. 


Sec. 1967. One must not change his purpose to the injury 
of another. 


Sec. 1968. Arry one may waive the advantage of a law in- 
tended solely for his benefit. But a law established for a 
public reason cannot be contravened by a private agreement. 


Src. 1969. One must so use his own rights as not to infringe 
upon the rights of another. 


Src. 1970. He who consents to an act is not wronged by it. 


Sec. 1971. Acquiescence in error takes away the right of 
objecting to it. 
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Src. 1972. No one can take advantage of his own wrong. 


Src. 1973. He who has fraudulently dispossessed himself of 
a thing may be treated as if he still had possession. 


Sec. 1974. He who can and does not forbid that which is 
done on his behalf, is deemed to have bidden it. 

Sec. 1975. No one should suffer by the act of another. 

Sec. 1976. He who takes the benefit must bear the burden. 


Sec. 1977. One who grants a thing is presumed to grant also 
whatever is essential to its use. 


Sec. 1978. For every wrong there is a remedy. 


Src. 1979. Between those who are equally in the right, or 
equally in the wrong, the law does not interpose. 


Src. 1980. Between rights otherwise equal, the earliest is 
preferred. 


Sec. 1981. No man is responsible for that which no man can 
control. 


Src. 1982. The law helps the vigilant, before those who sleep 
on their rights. 


Sec. 1983. The law respects form less than substance. 


Sec. 1984. That which ought to have been done, is to be re- 
garded as done, in favor of him to whom, and against him 
from whom, performance is due. 


Sec. 1985. That which does not appear to exist is to be re- 
garded as if it did not exist. 


Src. 1986. The law never requires impossibilities. 
Sec. 1987. The law neither does nor requires idle acts. 
Src. 1988. The law disregards trifles. 


Src. 1989. Particular expressions qualify those which are 
general. 


Src. 1990. Contemporaneous exposition is in general the 
best. 


Sec. 1991. The greater contains the less. 

Sec. 1992. Superfluity does not vitiate. 

Src. 1998. That is certain which can be made certain. 
Sec. 1994. Time does not confirm a void act. 


Sec. 1995. The incident follows the principal, not the prin- 
cipal the incident. 
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An interpretation which gives effect is preferred 


to one which makes void. 


Src. 1997. 


Interpretation must be reasonable. 


Src. 1998. Where one of two innocent persons must suffer 
by the act of a third, he, by whose negligence it happened, 
must be the sufferer. 


PART V. 


DEFINITION AND GENERAL PROVISIONS. 


SECTION 1999. 
2000. 

2001. 

2002. 

. 2003. 

2004. 

2005. 


2019. 


2025. 
2026. 
2027. 
2028. 
2029. 


Words, how used. 

Sundry words. 

Degrees of care and diligence. 
Care and diligence. 

Degrees of negligence. 
Negligence. 

Children. 


. Debtor and creditor. 
. Good faith. 

. Notice. 

. Actual notice. 


Constructive notice. 
Certain persons deemed to have constructive notice. 
Notice, when impossible. 


. Paper. 


Persons. 


. Several. 
. Third persons. 


2018. Holidays. 
Business days. 


. Certain acts not to be done on holidays. 


2022. Usage, what. 


. Value. 
. Verdict. 


Time. 

Genders. 

Numbers. 
Commissioners of deeds. 
Compound interest. 
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Section 2030. Writing. 
2031. Forms. 
2032. Construction of the Code. 
2033. Repeal of former statutes. 
2034. Time when Code takes effect. 


Sec. 1999. Words used in this Code are to be understood , 


‘in their: ordinary sense, except when a contrary intention 
plainly appears, and except also that the words hereinafter- 
explained are to be understood as thus explained. 
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Src. 2000. Whenever the meaning of a word or phrase is Sundry words. 


defined in any part of this Code, such definition is applicable 
to the same word or phrase wherever it occurs, except where 
a contrary intention plainly appears. 


Sec. 2001. There are three degrees of care and of diligence 


Degrees of 


care and dilli- 


mentioned inthis Code, namely, slight, ordinary and great. gence. 


The latter include the former. 


Src. 2002. Slight care or diligence is such as persons of or- 
dinary prudence usually exercise about their own affairs of 
slight importance; ordinary care or diligence is such as they 
usually exercise about their own affairs of ordinary impor- 
tance; and great care or diligence is such as they usually ex- 
ercise about their own affairs of great importance. 


Src. 2003. There are three degrees of negligence mentioned 
in this Code, namely, slight, ordinary and gross. The latter 
include the former. 


Sec. 2004. Slight negligence consists in the want of great 
care and diligence; ordinary negligence, in the want of ordi- 
nary care and diligence; and gross negligence, in the want of 
slight care and diligence. 

Src. 2005. The term “children,” as used in this Code, in- 
cludes children by birth and by adoption. 


Sec. 2006. Except in Part III of this Division, every one 
who owes to another the performance of an obligation is 
called a debtor, and the one to whom he owes it is called a 
creditor. 

Src. 2007. Good faith consists in an honest intention to ab- 
stain from taking any unconscientious advantage of another, 
even through the forms or technicalities of law, together with 
an absence of all information or belief of facts which would 
render the transaction unconscientious. 


Care and 


dilligence. 


Degrees of 


negligence. 


Negligence. 


Children. 


Debtor and 
reditor. 
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Notice. Sec. 2008. Notice is either actual or constructive. 
Actual notice. Sec. 2009. Actual notice consists in express information of 
a fact. 


nagnstructive SEC. 2010. Constructive notice is notice imputed by the law 
to a person not having actual notice. 

acertaia per. Sec. 2011. Every person who has actual notice of circum- 

have construc- stances sufficient to put a prudent man upon inquiry as toa 
particular fact, and who omits to make such inquiry with rea- 
sonable diligence, is deemed to have constructive notice of the 
fact itself. 


Notice when = SEc. 2012. A notice which is false when given, is not made 


impossible. 
valid by the subsequent happening of the event. 
Paper. SEo. 2013. The word ‘ paper,” as used in this Code, means 
any flexible’ material upon which it is usual to write. 
Person. Sec. 2014. The word “ person,” as used in this Code, except 


when used by way of contrast, includes not only human be- 
ings, but bodies politic or corporate. 

Several. Src. 2015. The word “ several,” as used in this Code in rela- 
tion to number, means two or more. 

Third persons. SEc, 2016. The words “ third persons,” as used in this Code, 
include all who are not parties to the obligation or transaction 
concerning which the phrase is used. 

Holidays. Sec. 2017. Holidays, within the meaning of this Code, are, 
every Sunday, the first day of January, the twenty-second day 
of February, the fourth day of July, the twenty-fifth day of 
December, every day on which an election is held throughout 
the Territory, and every day appointed by the president of the 
United States, or by the governor of this Territory, for a pub- 
lic fast, thanksgiving, or holiday. 

Same. Sec. 2018. If the first of January, the twenty-second of Feb- 
ruary, the fourth of July, or the twenty-fifth of December, 
falls upon a Sunday, the Monday following is a holiday. 


Business days SEO. 2019. All other days than those mentioned in the last 
two sections, are to be deemed business days, for all pur- 
poses. 

Certain sete SEC. 2020. Whenever any act of a secular nature, other 

not to be done . : : 

on holidays. than a work of necessity or mercy, is appointed by law or 
contract to be performed upon a particular day, which day 
falls upon a holiday, such act may be performed upon the 
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next business day, with the same effect as if it had been per- 
formed upon the day appointed. 


Sec. 2021. Usage, within the meaning of this Code, is a U#sse: what. 
reasonable and lawful public custom concerning transactions 
of the same nature as those which are to be affected thereby, 
existing at the place where the obligation is to be performed, 
and either known to the parties, or so well established, gen- 
eral and uniform, that they must be presumed to have acted 
with reference thereto. 


Src. 2022. The words “usual,” and “ customary,” as used Same. 
in this Code, mean “according to usage.” 


SEc. 2023. A valuable consideration, within the meaning of Value. 
this Code, is a thing of value parted with, or a new obliga- 
tion assumed, at the time of obtaining a thing, which is a sub- 
stantial compensation for that which is obtained thereby. It 
is also called simply “value.” 


Sec. 2024. The word ‘“‘verdict,” as used in this Code, in- Verdict. 
cludes not only the verdict of a jury, but also the finding up- 
on the facts, of a judge, or of a referee appointed to deter- 
mine the issues in a cause. 


Sec. 2025. The word “ year,” as used in this Code, meang a Time. 
calendar year, and “month” a calendar month. Fractions 
of a year are to be computed by the number of months, thus, 
half a year is six months. Fractions of a day are to be dis- 
regarded in computations which include more than one day, 
and involve no questions of priority. 


Src. 2026. Words used in this Code in the masculine gen- Genders. 
der include the feminine, except where a contrary intention 
plainly appears. 


Src. 2027. Words used in this Code inthe singular num- Numbers. 
ber include the plural, and the plural the singular, except 
where a contrary intention plainly appears. 


SEc. 2028. Any act required to be done by or before a com- Commissioner 
missioner of deeds, may be done by or before any officer ae 
mentioned in sections 617, 518 and 519 of this Code, subject 
to the regulations contained in those sections. 


SEc. 2029. The words ‘compound interest,” as used in this | Compound 
Code, mean interest computed with semi-annual rests. 
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Src. 2030. The words “writing” and “written,” as used in 
this Code, include ‘“‘ printing” and “printed,” except in the 
case of signatures, and where the words are used by way of 
contrast to printing. Writing may be made in any manner, 
except that when a person entitled to require the execution of 
a writing demands that it be made with ink, it must be so 
made. 


Src. 2031. The forms contained in the schedule annexed to 
this Code are to be deemed sufficient for the purposes desig- 
nated in the caption of each respectively, and whenever any 
person is entitled to receive an instrument now commonly 
known by any such designation, he is entitled to receive it 
in the form given in the schedule, and cannot require it to be 
given in any other form, unless it has been otherwise express- 
ly agreed. 


Sec. 2032. The rule that statutes in derogation of the com- 
mon law are to be strictly construed has no application to 
this Code. 


Sec. 2033. All statutes, laws and rules heretofore in force in 
this Territory, inconsistent with the provisions of this 
are hereby repealed or abrogated; but such repeal or abroga- 
tion does not revive any former law heretofore repealed, nor 
does it affect any right already existing or accrued, or any 
proceeding already taken, except as in this Code provided; 
Provided: That the practice and procedure as established by 
chapter I, of the laws of 1862, entitled ‘An act to establish a 
code of civil procedure,” approved May, 1862, so far as ap- 
plicable to this Code, shall remain in full force and effect; 
and, Provided further: That nothing contained in this Code 
shall be so construed as to abrogate or impair the provisions 
of any statute exempting property from levy under execution 
for debt. 


Src. 2034. This Code shall take effect from and after the 
date of its approval. 


CIVIL OODE. 


SCHEDULE OF FORMS. 


No. 1. 


GRANT OF REAL PROPERTY, WITHOUT COVENANTS. 


This grant, made the.......... day of... Sixers: in the 
year........ , between A. B., of............ , of the first part, 
and C. D., of............. , of the second part, witnesseth: 

That the party of the first part hereby grants to the party 
of the second part, in consideration of......... dollars, now 
received, all the real property situated in.............. , and 
bounded.... 

Witness the hand and seal of the party of the first part. 

A. B. [Seal.] 

Sealed and delivered in the 

presence of 
E. F. 
No. 2. 


GRANT OF REAL PROPERTY, WITH COVENANTS. 


This grant, made the......... day of... yin the 
year........ , between A. B., of........... , of the first part, 
and C. D., of............ , of the second part, witnesseth: 

I. That the party of the first part hereby grants to the par- 
ty of the second part, in consideration of............ dollars, 
now received, all the real property situated in.......... , and 

` bounded.... 
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II. That the party of the first part covenants with the party 
of the second part, that the former ‘is now seized in fee simple 
of the property granted; that the latter shall enjoy the same 
without any lawful disturbance; that the same is free from all 
incumbrances; that the party of the first part, and all persons 
acquiring any interest in the same through or for him, will, 
on demand, execute and deliver to the party of the second 
part, at the expense of the latter, any further assurance of 
the same that may be reasonably required; and that the par- 
ty of the first part will warrant to the party of the second 
part all the said property against every person lawfully 
claiming the same. 

Witness the hand and seal of the party of the first part. 

A. B. [Seal.] 


Sealed and delivered in the 
presence of 


E. F. 


This lease, made the........ day of........... , in the year 
lass eyi , between A. B., of........., of the first part, and C. 
D., of........ , of the second part, witnesseth: 

That the party of the first part lets, and the party of the 
second part hires, th: [describing the property let], for the 
term of......... , at the [annual] rent of............ dollars, 
to be paid by the paity of the second part to the party of the 
first part [in equal quarterly payments]. 

(Signatures.] 


No. 4. 


MORTGAGE OF REAL PROPERTY. 


This mortgage, made the........ day Of. 652s tenias „in the 
VARs ccsvqawes ax , between A. B., of............. , of the first 
part, and C. D., Of; 20 siecissevns seca. , of the second part, 


witnesseth: 
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[I.] That in consideration of ............ dollars, now re- 
ceived, the party of the first part hereby mortgages to the par- 
ty of the second part [here describe the property,] as security 
for the payment to him of ............ dollars, on [or before] 
the ........ day of .......... ,18.., with interest thereon [or, 
as security for the payment of a bond, describing it, &c.] 

[If a power of sale is to be given add,] II. That in case of 
the non-payment of the principal sum, or of any part of the 
interest thereon, when due, the party of the second part may 
enter upon and sell the property above described, in the man- 
ner prescribed by the Civil Code and the Code of Civil Pro- 
cedure of this Territory, and apply the proceeds of such sale 
to the satisfaction of the amount due under this mortgage, and 
of the expenses of the sale; the residue to be forthwith paid 
to the party of the first part. 

[If the interest clause is to Be inserted, add,] III. That, if 
the interest upon the principal sum mentioned herein is not 
fully paid as it falls due, the entire principal shall become 
immediately due and payable, at the option of the party of 
the second part. 

[If the insurance clause is to be inserted, add,] 1V. That 
the party of the first part shall, at his own expense, keep the 
[buildings] on the said property insured against firein a repu- 
table insurance office, for the benefit of the party of the sec- 
ond part, to the extent of........ dollars, until this mortgage 
is paid or otherwise extinguished. 

Witness the hand and seal of the party of the first part. 

A. B. [Seal.] 

Sealed and delivered in the } 

presence of 


E. F. 


No. 5. 


MORTGAGE OF PERSONAL PROPERTY. 


This mortgage, made the...... day of ............ in the 
year oe... , between A. B. of............ , of the first part, 
and C. D., of ............ , of the second part, witnesseth: 
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[I.] That in consideration of............ dollars, now re- 
ceived, the party of the first part hereby mortgages to the par- 
ty of the second part [here describe the property], as security 
for the payment to him of ............. dollars, on [or before] 
the.... day of........ , 18.., with interest thereon [or, as se- 
curity for the payment of a bond, describing it, &c.] 


[If a power of sale is to be given, add,] II. That in case of 
the non-payment of the principal sum, or of any part of the 
interest thereon, when due, the party of the second part may 
enter upon any place where the said property is situated, and 
sell the property above described, in the manner prescribed by 
the Civil Code and the Code of Civil Procedure of this Terri- 
tory, and apply the proceeds of such sale to the satisfaction 
of the amount due under this mortgage, and of the expenses 
of the sale; the residue to be forthwith paid to the party of the 
first part. 


[If the interest clause is to be inserted, add,] III. That, if 
the interest upon the principal sum mentioned herein is not 
fully paid as it falls due, the entire principal shall become im- 
mediately payable, at the option of the party of the second 
part. 


[If the insurance clause is to be inserted, add,] IV. That 
the party of the first part shall, at his own expense, keep the 
said property insured against [fire] in a reputable insurance 
office, for the benefit of the party of the second part, to the 
extent of........ dollars, untilthis mortgage is paid or other- 
wise extinguished. 


[In case the principal obligation is for a term longer than 
one year, add,] V. That the party of the first part hereby 
agrees to execute, upon demand, at any time after eleven 
months from the date hereof, a new mortgage to the same 
effect, to secure so much of the obligation for which this mort- 
gage is a security as will remain unsatisfied at the end of one 
year from this date. 


Witness the hand and seal of the party of the first part. 
A. B. [Seal.] 


Sealed and delivered in the 
presence of 


E. F. 


CIVIL CODE. 
No. 6 
BOND 
This bond, made the ....day of............ „in the year 
os Seer , between A. B., of ............, of the first part, 
and C. D., of............ , of the second part, witnesseth: 
That the party of the first part, being indebted unto the par- 
ty of the second part in the sum of........ dollars, hereby 


binds himself to pay the same to the said party of the second 
part, or to his order [or, to the bearer], [in....years from the 
date hereof, with interest at the rate of....per cent. a year, 


payable half-yearly on the....day of........ and........ J 
Witness the hand and seal of the party of the first part. 
A. B. [Seal.] 


Sealed and delivered in the ) 
presence of 


E. F. 


No. 7. 
BILL OF LADING. 


Received, in good order [on board the ship............ , OT, 
on the............ railway], from A. B. [name of consignor], 
[one thousand barrels of flour, or otherwise describing the 
goods], to be delivered at............ , to the order of C. D. 
[or, to the bearer], on payment of.......... freightage, [and 
dete Dates primage.] 

[Date.] (Signature. ] 


No. 8. 


CHARTER-PARTY. 


This charter-party, made the........ day of............ „in 
the year........ , between A. B., of................ , of the 
first part, and C. D., of............ , of the second part, wit- 
nesseth: 


I. That the party of the first part lets to the party of the 
second part, the [ship] ............ , now lying at.......... 
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of which E. F. is master, for a voyage to be made from 
aiid TERRES to............ [or, for the term of........from 
the date hereof.] 

II. That the party of the first part warrants that the said 
[ship] shall be [kept] seaworthy, and in every respect fit for 
the voyage [and shall be provided with a sufficient crew and 
provisions.] 

III. That the party of the second part may put on board 
the said (ship) any goods whatever, except such as are con- 
traband of war. 

IV. (If the vessel is chartered for a voyage only) That the 
party of the second part shall be allowed....days for load- 


ing at the port of............ , and .... days for discharging 
(and reloading) at the port of................ „and ....... 
days for final discharge at the port of.............. ), exclu- 


sive, in each case, of Sundays and legal holidays; and com- 
mencing, in each case, from the time that notice is given to the 
party of the second part, or his proper agent, of the readiness 
of the vessel to receive or discharge cargo; and that for every 
day of additional detention of the vessel for these purposes, 
the party of the second part shall pay to the party of the first 
part........ dollars. 

V. That the party of the second part shall pay tothe party 
of the first part, at............ , within........ days after the 
arrival of the said (ship) at that port, ............ dollars, in 
full for the hire of the same (and shall also pay, as they fall 
due, the expenses of victualing and manning the same, and 
all port charges and pilotage that may be due thereon). 

Witness the hands and seals of the parties. 


A. B. (Seal.) 
C. D. (Seal.) 
Sealed and delivered in the } 
presence of j 
G. H. 
No. 9. 
BOTTOMRY BOND. 
This bottomry bond, made the........ day of anaana. 
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(master) of the (ship) ............ , how lying at........ 

.-, of the first part, and ©. D., of ................ , of the 
second part, witnesseth: 

I. That whereas [stating the circumstances which render 
the hypothecation proper], and whereas the party of the sec- 
ond part has lent to the party of the first part, fur the use of 
the said vessel, the sum of........ dollars; now therefore, the 
party of the first part binds himself, the said vessel and her 
freightage, for the payment to the party of the second part 


of the said sum, with.......... dollars in addition, as mara- 
time interest, within........ days after the arrival of the said 
vessel uninjured at........ [or, onthe........ day of........ ; 


18..., if the said vessel is not previously lost by perils other 
than its unseaworthiness at setting out, or the barratry of its 
master]. 

II. That, in case of the loss or injury of the said vessel 
[from any of the above mentioned perils], the party of the 
first part shall pay to the party of the second part so much 
only of the said sum and interest as may be equivalent to the 
net value, to the owner, of any portion or proceeds of the said 
vessel, saved to him. 

Witness the hand and seal of the party of the first part. 


A. B. [Seal.] 

Sealed and delivered in the 

presence of 
E. F. 
No. 10. 
BESPONDENTIA BOND. 

This respondentia bond, made the........ day of......... ; 
in the year............ , between A. B., of.............. , the 
[master] of the [ship]............ , now lying at............ 
of the first part, and C. D., of.......... , of the second part, 


witnesseth: 

I. That whereas [stating the circumstances which render the 
hypothecation proper], and whereas the party of the second 
part has lent to the party of the first part, for the use of the 
said vessel, the sum of........... dollars; now therefore, the 
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party of the first part binds himself, and all the cargo laden 
and to be laden on board the said vessel, for the repayment 
to the party of the second part of the said sum, with....... 


dollars in addition, as maratime interest, within........ days 
after the arrival of the said cargo uninjured at.......... sLor, 
on the.......... day of............ , 18...., if the said cargo 


is not previously lost by perils other than the barratry of the 
master]. 

II. That in case of the loss orinjury of the said cargo 
[from any of the above mentioned perils], the party of the’ 
first part shall pay to the party of the second part so much 
only of the said sum and interest as may be equivalent to the 
net value, to the owner, of any portion or proceeds of the said 
cargo, saved to him. 

Witness the hand and seal of the party of the first part. 

A. B. [Seal.] 

Sealed and delivered in the) 

presence of f 
E. F. 


No. 11. 
POLICY OF MARINE INSURANCE ON VESSEL. 


This policv of marine insurance, made the......... day of 
eS eiia aes , in the year........., between A. B., [name of insu- 
rer], of......... , and C. D., [name of insured], of.......... 
witnesseth: 

That in consideration of the premium of.......... dollars, 
being at the rate of...... per cent. upon the amount of insu- 
rance, now received from the said C. D., the said A. B. insures 
him to the extent of............ dollars, upon his interest [as 
mortgagee, or otherwise, if he is not the absolute owner] in 
the [one-fourth part of the ship........... J], which interest is 
hereby valued at........ dollars. 

This insurance is made upon the following terms: 

I. The period during which this insurance is to continue is 
from the........ day of........ ,18...., at noon, until the.... 
day of .......... , 18...., at noon (or, at and from the port 
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has been safely moored at the last name port for twenty-four 
hours). 


II. The risks insured against are all perils and losses of ` 


every kind, which may happen to the said vessel during the 
period above specified, except those which are caused by the 
unseaworthiness of the vessel. 

III. In case of any disaster happening to the subject of in- 
surance, the insured must labor for its recovery, and the in- 
surer will contribute to the expense thereof according to the 
amount insured. 

IV. Partial losses, amounting in the aggregate, on a single 
voyage, to less than (five) per cent. of the value of the subject 
of insurance, after making the usual deductions, are excepted 
from this insurance. 


V. No act of the insurer or of the insured, in saving or re- 
covering from disaster the property insured, is to be deemed 
an acceptance or waiver of abandonment. 


VI. In adjusting a partial loss, the old materials are to be 
applied towards payment for the new, and, except in the case 
of anchors, cannon, and metal sheathing, one-third is to be 
deducted from the remaining cost of repairs; in the case of 
metal sheathing, deduction is to be made from the cost of its 
repair, at the rate of two and a half per cent. for each month 
during which the old sheathing was on the vessel; in consid- 
ering a claim for a constructive total loss, similar deductions 
are to be made from the estimated expenses of repairs, and 
if, after making such deductions, the expenses would not ex- 
ceed one-half the value of the vessel, the loss is to be deemed 
partial only. 

VII. The amount of any note given for premium under this 
policy, if unpaid, is to be deducted from any payment of 
loss. 

VIII. The amount of a loss insured against is payable to 
ak ag A „for the benefit of (whom it maz concern,) within 
Sane aaa days after proof of loss and interest is given to the 
insurer. 

IX. If the insured has effected any prior insurance upon the 
same subject, the insurer herein is liable only for so much of 
a loss as is not covered by such prior insurance, and must re- 
turn the premium upon the rest; but if the insured effects a 
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subsequent insurance, the insurer herein is nevertheless liable 
to the full amount herein specified, and has no right to con- 
tribution from such subsequent insurer. 

X. In case the insured is entitled toa return of premium, in 
whole or in part, the insurer is entitled to retain (one-half of 
of one per cent.) in all events. 

(Signature. ) 


No. 12. 


POLICY OF MARINE INSURANCE ON CARGO. 


This policy of marine insurance, made the........ day 
Of E, in the year ...., between A. B. (name of in- 
surer), of, .... and C. D. (name of insured), of...., witness- 
eth: 

That in consideration of a premium of........ dollars, being 
at the rate of....per cent. upon the amount of insurance, no w 
received from the said C. D., the said A. B. insures him to the 
extent of....dollars, upon his interest (as mortgagee, or oth- 
erwise, if he is not the absolute owner) in (describing the 
property), on board the (ship) ...... o ene , which interest 
is hereby valued at ........ dollars. 

This insurance is made upon the following terms: 

I, The period during which this insurance is to continue is 
from the ........ day of........ ,18...., at noon until the 
BENAU NEA day of........, 18....,at noon (or, from the com- 
mencement of loading the cargo insured, at the port of.... 

. until it is safeļy landed at the port of............ ). 

ee The risks insured against are all perils and losses of 
every kind which may happen to the cargo insured, during the 
period above specified, except those which arise from the in- 
herent nature thereof, without external injury. 

III. In case of any disaster happening to the subject of in- 
surance, the insured must labor for its recovery, and the insu- 
rer will contribute to the expense thereof according to the 
amount insured. 

IV. Partial losses are expected from this insurance in the 
following cases: 


CIVIL CODE. 


1. (Here specify articles particularly, with the rate of par- 
ticular average allowed. 

2. Losses by dampness, change of flavor, mustiness, or 
mold, unless caused by actual contract of water with the arti- 
cles damaged. 

3. Léakage of any liquid, unless caused by stranding or col- 
lision with another vessel. 


V. No act of the insurer or of the insured, in saving or re- 
covering from disaster the property insured, is to bé deemed 
an acceptance or waiver of abandonment. 


VI. The amount of any note given for premium under this 
policy, if unpaid, is to be deducted from any payment of loss. 


VII. The amount of a loss insured against is payable to 
seine y , for the benefit of ........, within ...... days after 
proof of loss and interest is given to the insurer. 


VIII. If the insured has effected any prior insurance upon 
the same subject, the insurer herein is liable only forso much 
of a loss as is not covered by such prior insurance, and must 
return the premium upon the rest; but if the insured effects a 
subsequent insurance, the insurer herein is nevertheless liable 
to the full amount herein specified, and has no right to con- 
tribution from such subsequent insurer. 

IX. In case the insured is entitled to a return of premium, 
in whole or .in part, the insurer herein is entitled to retain 
one-half of one per cent. in all events. 

(Signature. ) 


No. 13. 


POLICY OF MARINE INSURANCE ON FREIGHTAGE. 


This policy of marine insurance, made the........ day 
Of E , in the year........ , between A. B. (name of 
insurer), of............ , and C. D. (name of insured), of.... 
..-+, witnesseth: 


That in consideration of a premium of............ dollars, 
being at the rate of... . per cent, upon the amount of insurance, 
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now received from the said C. D., the said A. B. insures him 
to the extent of........ dollars, upon his interest (describing 
it if not absolute) in the freightage upon all cargo laden or to 
be laden on board the........ Oleoa , which interest is 
hereby valued at ........ dollars. 


This insurance is made upon the following terms: 
I. The period during which this insurance is to continue is 


-from the .... day of........ , 18.., at noon until the ....day 


of 18...., at noon (or, from the commencement of loading 
cargo on the said vessel, at the port of ........ , until it is 
safely landed at the port of ........ ). 


II. The risks insured against are all perils and losses of 
every kind, which may happen during the period above speci- 
fied, to prevent the said ship from earning the freightage in- 
sured; except losses arising from the neglect of the master to 
save freightage by procuring other vessels to convey the cargo 
to its destination, when necessary and practicable, or from 
his neglect to preserve damaged cargo. 


III. In case of any disaster happening to the subject of in- 
surance, the insured must labor for its recovery, andthe insu- 
rer will contribute to the expense thereof according to the 
amount insured. 

IV. Partial losses, amounting in the aggregate, on a single 
voyage, to less than (five) per cent. of the value of the subject 
of insurance, after making the usual deductions, are excepted 
from this insurance. 

V. No act of the insurer or of the insured, in saving or re- 
coveriag from disaster the property insured, is to be deemed 
an acceptance or waiver of abandonment. 

VI. The amount of any note given for premium under this 
policy, if unpaid, is to be deducted from any payment of 
loss. 

VII. The amount of a loss insured against is payable to 
ee ee for the benefit of ........, within ........ days after 
proof of loss and interest is given to the insurer. 

VIII. If the insured has effected any prior insurance upon 
the same subject, the insurer herein is liable only for so much 
of a loss as is not covered by such prior insurance, and must 
return the premium upon the rest; but if the insured effects a 
subsequent insurance, the insurer herein ‘is nevertheless liable 
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to the full amount herein specified, and has no right to con- 
tribution from such subsequent insurer. 

IX. In case the insured is entitled to a return of premium, 
in whole or in part, the insurer is entitled to retain (one-half 


of one per cent.) in all events. 
(Signature. ) 


No. 14. 


POLICY OF FIRE INSURANCE. 


This policy of fire insurance, made the ........ day of.... 
...., in the year ........ , between A. B. (name of insurer), 
Ofs22.4 Vases ets „and C. D. (name of insured), of ............ , 
witnesseth: 

That in consideration of a premium of........ dollars, be- 
ing at the rate of .... per cent. upon the amount of insurance, 
now received from the said C. D. the said A. B. insures him 
to the extent of ........ dollars, upon his interest (as mort- 


gagee, or otherwise, if he is not the absolute owner), in (de- 
scribing the property). 

This insurance is made upon the following terms: 

I. The period during which this insurance is to continue is 
from the .... day of........ ,18.., at noon, until the .... 
day of ........ 18.., at noon. 


II. The risks insured against are loss or damage by fire. 

III. A loss caused by invasion, insurrection, riot, civil com- 
motion, or any military or usurped power, is excepted. 

IV. This policy does not cover books of account, written 
obligations, securities, or evidences of title or of debt, money 
or bullion, casts, jewelry, medals, musical or scientific instru- 
ments (other than a piano forte in a dwelling house), pat- 
terns, pictures, plate, precious stones, printed music, sculp- 
tures, statuary, or watches, except so far as the same are 
specially mentioned herein. 

V. If any explosive substance is kept upon the premises 
herein mentioned, in quantities greater than or in a manner 
different from that allowed by law, this policy is suspended 
until the law is obeyed. 
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VI. This policy is suspended during the use of the premises 
herein mentioned for any of the following purposes, without 
the written consent of the insurer (specifying the purposes). 


VII. In case the property insured is in peril of damages by 
fire, the insured must use his best efforts to protect it there- 
from, the expense of which shall be paid by the insurer to the 
extent of this insurance. 

VIII. The property insured cannot be abandoned to thein- 
surer. 


IX. Written notice of loss must be given to the insurer 
within a reasonable time thereafter, and the insured must de- 
liver to the insurer a statement in writing, verified by his 
oath or affirmation, showing to the best of his knowledge and 
belief: 

1. The ownership of the thing insured; 

2. Its cash value at the time of loss; 


3. By whom, and for what purposes, the premises on which 
the loss occurred were occupied; 


4. When and how the fire originated; 


5. All other insurance upon the same property, giving a 
copy of the written portions of each policy. 


X. The insurer has a right to enter upon the premises where 
a loss occurs, and to examine all property insured, after a 
loss, and all books and papers relating to such property. 


XI. The insurer may, at his option, pay for a loss accor- 
ding to the cash value at the time of loss, or replace the thing 
lost or injured with another thing of the same kind and qual- 
ity, or repair the injury, if it can be fully repaired; but 
notice of his election to do must be given within thirty days 
after notice of loss, or the right thereof is lost. 


XII. In case of any other insurance upon the property here- 
by insured, the insurer herein is liable only for such propor- 
tion of the whole loss, as the amount hereby insured bears to 
the gross amount of insurance effected; and a floating policy, 
sufficient in terms to cover the property hereby insured, is to 
be deemed to cover any excess of the value of such property 
over the amount specifically insured thereon. 
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(XIII. This policy shall be void if any other insurance now 
exists, or is hereafter effected upon the same property, with- 
out the written consent of the insurer herein.) 

XIII. (or XIV.) The amount of a loss insured against is 
payable to the insured in thirty days after proof of loss and 
interest is given to the insurer. 


XIV. (or XV.) This insurance may be terminated at any 
time by the insured, on notice to the insurer; in which case 
the insurer must refund all premium paid in excess of the cus- 
tomary short rates for the time the policy has been in force. 
It may also be terminated by the insurer, upon giving notice 
to the insured, and refunding to him a ratable proportion of 
the premium paid, according to the time that the policy has 
been in force. p 

(Signature.) 


No. 15. 
POLICY OF LIFE INSURANCE. 


This policy of life insurance, made the ........ day of.... 
eee „in the year ........, between A. B. (name of in- 
surer), Of ............ , and C. D. (name of insured), of...... 
witnesseth: 

That in consideration of a premium of........... dollars, 
being at the rate of .... per cent. upon the amount of insu- 
rance, now received from the said C. D. (and of the annual 
premium of .... dollars, to be paid on or before tke .... day 
of .... in every year during the period insured), the said A. 
B. insures him to the extent of .... dollars, upon the life of 
(name of person whose life is insured). 

This insurance is made upon the following terms: 


I. The period during which this insurance is to continue is 
the life of........ (or, from ........ CO" ent cnaats ). 

II. The amount to be paid in case of the death of the said 
TAREE is ........ dollars (with participation in profits), 
which is to be paidto........ , (his executors, administrators, 
or assigns, or if the policy is issued to the wife of the person 
whose life is insured, for her sole use, or, in case of her death, 
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to her children, or their guardian, for their use, or, if she 
leaves no child, then to her executors or administrators), at 
EER , in sixty days after notice and proof ofthe death of 
agate’ deducting therefrom so much of the premium for the 
then current year as may be unpaid. 


III. If, without the written consent of the insurer, the per- 
son whose life is insured passes beyond the boundaries of the 
United States of America, otherwise than into Canada, Nova 
Scotia, or New Brunswick; or passes west of the 100th degree 
of west longitude, or north of the 50th degree of north lati- 
tude; or between the 1st of July and the 1st of November 
passes south of 36 degrees, 30 minutes of north latitude; or 
enters upon a voyage on the high seas; or becomes personally 
engaged in blasting, mining, submarine operations, or in the 
production of highly inflammable or explosive substances, or 
in working a steam-engine,in any capacity, or in service or 
labor upon any railroad or in any kind of navigation, or in 
any military or naval service (other than that of the militia 
when not actually employed in military operations), the in- 
surer shall not be liable to any payment under this policy, in 
case of his death while so situated or engaged, or in case of 
his death from any disease contracted or injury suffered while 
so situated or engaged, and the insurer may in any such case 
terminate this policy. 


IV. If the person whose life is insured commits suicide, or 
dies from any injury suffered in a duel in which he is in any 
way engaged, or suffered in consequence of the violation of a 
penal law, or if the representations made upon the applica- 
tion for this policy are in any material respect untrue, this 
policy shall be void. 

V. Upon the expiration of this policy, or in case it is now 
or hereafter becomes void, all payments made thereon shall 
belong to the insurer. 

VI. If this policy is transferred or hypothecated, proof of 
the right of the holder to receive the amount of insurance 
must be given to the insurer sixty days before payment can 


be required. 
(Signature.) 


Approved, January 12th, 1866. 
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CHAPTER IX. 


AN ACT TO PROVIDE FOR THE CusToDY OF CONVICTS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. That the Governor is authorized and it is hereby peoyerpor an- 
made his duty to enter into a contract with the proper author- tract, for onato: 
ities of the state of Iowa, to keep and maintain any convict 
or convicts now under conviction or that may hereafter be 
convicted and sentenced by any of the districts courts of this 
Territory, for violation of the laws thereof, during the time for 
which said convict or convicts may have been sentenced by 
courts or either of them, upon the terms most advantageous 
to the Territory, that he can obtain. 


Sec. 2. That the state prison or penitentiary located at Fort | State prison 
Madison, in the state of Iowa, shall be regarded and recog- son, “ios des- 
nized as the Territorial prison of the Territory of Dakota, prison pf Deo 
and all persons who are now, or who may be hereafter under 
conviction for any offense against the laws of the Territory of 
Dakota, the penalty whereof is punishment by imprisonment 
in the Territorial prison, shall be sentenced to the state prison 
of the said state of Iowa, and such sentence shall be as legal 
in all respects as if such person or persons had been sen- 
tenced to a Territorial prison, within the limits of the Territo- 
ry of Dakota: Provided, however, That the Governor may P™™e. 
whenever the interests of the Territory require it annul and 
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cancel the contract with the said state of Iowa, and enter into 
a new contract with the authorities of any other neighboring 
state to keep and maintain the convicts of this Territory: and 
Provided, further, That should the said state of Iowa, annul 
or cancel the said contract or agreement entered into with this 
Territory, then in that case the Governor is authorized and it 
is hereby made his duty to enter into a contract upon the 
most favorable terms possible with the authorities of sume 
other neighboring state to keep and maintain the convicts 
from this Territory, and in either case when the Governor 
shall contract with any other neighboring state to keep and 
maintain the convicts of this Territory, it shall be his duty to 
immediately notify the Auditor and the several Judges of the 
district courts of this Territory, of the nature of said contract, 
and the location of the prison of said state, and after receiv- 
ing such notification it shall be lawful for the said district 
judges to sentence persons convicted in their several courts 
when the punishment to be inflicted is imprisonment in the 
Territorial prison to the prison designated by the Governor 
as the one located in the state with whom he has made such 
contract, and all the provisions of this act shall in such case 
apply as fully and completely to the sentence and transpor- 
tation of convicts to such prison as it does by virtue of this 
act to the state prison of Iowa. 


Sec. 3. That the Sheriff of each county within this Territory 
shall at the close of each term of the district court in such 
county, convey all persons who may have been convicted of 
offenses punishable by imprisonment in the Territorial prison 
and sentenced in accordance with the provisions of this act to 
the said state prisun of the state of Iowa, and he shall re- 
ceive from the Territorial treasury for services in going to and 
returning from such prison, including all expenses by him in- 
curred at the rate of ten cents per mile for each and everymile 
actually and necessarily traveled in going to and returning 
from said prison: Provided, however, That when more than 
one convict is taken at the same time the Sheriff shall receive 
in addition to ten cents per mile, all necessary expenses in- 
curred in the way of fare and hiring help for the safe convey- 
ance of said extra convicts. 


Sec. 4. Should any Sheriff fail to take all convicts at the 


sieas Y same time to the said prison which may have been convicted 
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at any one term of court as herein provided, or shall he 
knowingly demand or receive greater compensation than is 
expressly given herein by the preceding section, he shall be 
guilty of a misdemeanor and upon conviction by any court 
having competent jurisdiction, shall be fined in any sum not 
less than twenty-five nor more than five hundred dollars for 
each offense. 


“ Sec. 5. It shall be the duty of every sheriff who shall have Sherif tore- 


rt removal of 


conveyed any convict or convicts to the said prison, at Fort convicteto Ter- 
Madison, or other prison designated by the Governor in accor- ter- 

dance with the provisions of section second of this act to im- 
mediately notify the Auditor of the Territory, in writing, of 

the exact date that said convict or convicts were received by 

the authorities of said prison, and a neglect of this duty by 

any Sheriff of this Territory shall render him liable upon con- 

viction before the district court wherein said Sheriff shall re- 

side, to a fine of not less than twenty-five nor more than two 

hundred dollars for each and every offense. 


Sec. 6. It shall be the duty of the Auditor to audit all ac- acfitdltor shall 
counts presented by the Sheriffs of the different counties of of sherif, &c. 
this Territory, for services rendered under the provisions of 
this act in conveying convicts to the state prison, at Fort 
Madison, Iowa, or other prison designated by the Governor 
as aforesaid when verified by the affidavit of such Sheriff, that 
he actually and necessarily traveled the distance and ren- 
dered the services stated in his said account, and to draw a 
warrant on the Territorial Treasurer for the amount found due 
such Sheriff for such services rendered. 


Sec. 7. It shall be the duty of the Auditor to audit all ac- anaitorto 
counts presented by the authorities of the said state of Iowa for maine 
or other state designated by the Governor, as the one with view. 
whom he has contracted for keeping and maintaining the con- 
victs of this Territory, under such regulations as he may pre- 
scribe, and to draw his warrant or warrants on the Territorial 


Treasurer fur the amount or amounts found due said state. 


Sec. 8. This act shall take effect and be in force from and „To take effect, 
after its passage and approval. 


Approved, December 14th, 1870. 
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CHAPTER X. 


AN ACT TO DEFINE THE BOUNDARIES OF THE COUNTIES OF 
THE TERRITORY, AND TO ORGANIZE THE COUNTIES OF 
TURNER, HoTcHINsoN, HaNson AND BUFFALO, AND FOR 
OTHER PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. The county of Union shall be bounded and de- 
scribed as follows, to-wit: Beginning at a point in the center 
of the main channel of the Missouri river, opposite the mouth 
of the Big Sioux river; thence westerly up the center of said 
main channel to the west boundary of range fifty west of the 
5th principal meridian; thence northward along said range 
line to the northwest corner of township ninety-five north, 
range fifty west; thence east along the north line of township 
ninety-five, to the center of the main channel of the Big Sioux 
river; thence southward along the said main channel to the 
place of beginning. 

Sec. 2. The county of Clay shall be bounded and described 
as follows: Beginning at the southwest corner of Union county, 
thence westerly up the center of the main channel of the Mis- 
souri river to the west boundary of range fifty-three, thence 
north along said range line to the northwest corner of town 
ninety-five, range fifty-three; thence east along the north line 
of town ninety-five to the northwest corner of Union county; 
thence south along the west boundary of Union county to the 
place of beginning. 
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Sec. 3. The county of Yankton shall be bounded and de- , Boundaries of 
scribed as follows: Beginning at the southwest corner of °°" 
Clay county, thence westerly up the main channel of the Mis- 
souri river to the west boundary of range fifty-seven; thence 
north along the said range line to the northwest corner of 
town ninety-six north, and range fifty-seven west; thence east 
along north line of town ninety-six to the northwest corner of 
said town ninety-six, and range fifty-three; thence south 
along the west boundary of Lincoln and Clay connties to the 
Į lace of beginning. e 


Sec. 4. The county of Bon Homme shall be bounded and de- „Pgendaries e 


scribed as follows: Beginning at the southwest corner of" 
Yankton county; thence westerly up the main channel of the 
Missouri river to Choteau Creek, on the eastern boundary of 

the Yankton Sioux Indian Reservation; thence northward 
along the eastern boundary of said Reserve to the north line 

of township ninety-six; thence east along said township line 

to the northwest corner of Yankton county; thence south 
along the west boundary of Yankton county to the place of 
beginning. 

Sec. 5. The county of Charles Mix shall be bounded and ,Bonndaries 
described as follows: Beginning at the southwest corner of "™’: 
Bon Homme county, thence up the center of the main channel 
of the Missouri river to the north line of township one hun- 
dred north; thence east along said township line to the west 
boundary of range sixty; thence south along said range line 
to the north boundary of Bon Homme county; thence along 
the north and west boundary of Bon Homme county to the 
place of beginning: Provided, That these boundaries shall in Proviso. 
no wise be construed to interfere with the established limits of 
the Yankton Sioux Indian Reserve and the county seat of 
said county shall be established at Felicia Fallas’ Ranche. 


Src. 6. The county of Buffalo shall be bounded and de- Boundaries 
scribed as follows: Beginning at the northwest corner of °™™- 
Charles Mix county, thence up the center of the main channel 
of the Missouri river to the western boundary of the Territory 
of Dakota; thence north along said western boundary to the 
British Possessions; thence east along the International 
boundary to the ninth guide meridian, between range sixty- 
six and sixty-seven; thence south along said guide meridian 
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to the north line of Charles Mix county; thence west along 
said county boundary to the place of beginning. 


Src. 7. The county of Hutchinson shall he bounded and de- 
scribed as follows: Beginning at the northwest corner of 
Charles Mix county; thence south along the east boundary of 
said Charles Mix county to the north line of Bon Homme 
county; thence east along the north boundary of said Bon 
Homme and Yankton counties to the west line of range fifty- 
five; thence north along said range line to the north bounda- 
ry of town one hun@red; thence west along said township line 
to the place of beginning. 


Sec. 8. The county of Turner shall be bounded and de- 
scribed as follows: Beginning at the southeast corner of 
Hutchinson county; thence north along the east boundary of 
said county to the north line of town one hundred; thence 
east along said township line to the west boundary of range 
tifty-une; thence south along said range line to the north line 
of Clay county; thence west along said county line to the east 
boundary of Yankton county; thence north along said east 
boundary to the northeast corner of Yankton county; thence 
west along north boundary of said county to the place of be- 
ginning. 

Src. 9. The county of Lincoln shall be bounded and de- 
scribed as follows: Beginning at the southeast corner of Tur- 
ner county; thence north along the east line of said Turner 
county to the north boundary of town one hundred; thence 
east along said township line to the center of the main chan- 
nel of the Big Sioux river; thence southerly along the center 
of said main channel to the northeast corner of Union county; 
thence west along the north line of Union and Clay counties 
to the place of beginning. 


Src. 10. The county of Minnehaha shall be bounded and 
described as follows: Beginning at the southwest corner of 
the state of Minnesota; thence north along the west boundary 
of said state to the north line of township one hundred and 
six; thence west along said town line to the 7th guide meri- 
dian, between ranges fifty-two and jfifty-three; thence south 
along said guide meridian to the north line of town one hun- 
dred; thence east along said township line to the place of be- 
ginning. 
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Sec. 11. The county of Brookings shall be bounded and de- , Boundsrtesor 
scribed at follows: Beginning at the northwest corner of Min- county. 
nehaha county; thence north along the seventh guide meri- 
dian to the north line of town one hundred and twelve; thence 
east along said town line to the western boundary of the state 
of Minnesota; thence south along said state boundary to the 
northeast corner of Minnehaha county; thence west along 
north line of said county to the place of beginning. 


Sec. 12. The county of Duel shall be bounded and described pin waang of 

as follows: Beginning at the northwest corner of Brookings 
county; thence north along the seventh guide meridian to the 
forty-sixth parallel of north latitude; thence east along said 
46th parallel to the western boundary of the state of Minne- 
sota; thence southward along the said state boundary to the 
northeast corner of Brookings county; thence west along the 
north line of said county to the place of beginning. 


Sec. 13. The county of Pembina shall be bounded and de- pBoundariesof 
scribed as follows: Beginning at the northeast corner .of °": 
Duel county on the 46th parallel of north latitude; thence 
north along the western boundary of the state of Minnesota 
to the northeast corner of the Territory of Dakota; thence 
west along the International boundary to the ninth guide 
meridian; thence south along said meridian to the forty-sixth 
parallel of north latitude; thence east along said parallel to 
the place of beginning. 


Sec. 14. The county of Hanson shall be bounded and de- ,Bonnderiesof 
scribed as follows: Beginning at the southwest corner of 
Minnehaha county; thencenorth along the west boundaries of 
Minnehaha, Brookings and Duel counties to the south line of 
Pembina county; thence west along the said county boundary 
on the 46th parallel to the ninth guide meridian, between 
ranges sixty-six and sixty-seven; thence south aloag said 
ninth guide meridian to the north line of Charles Mix county; 
thence east along the north boundary of Charles Mix, Hutch- 
inson and Turner counties to the place of beginning. 


Sec. 15. T. J. Maxwell, John Brey, and Henry Maxwell , Ofcers of 
shall be county commissioners, and Chas. H. Greno, register ety 
of deeds for Hutchinson county, and thecounty seat is hereby 
temporarily located on Sec. ——, T. 97, R. 58, and shall be 


known and designated as Maxwell City. 
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Geo. E. Vernon, G. H. Whetmore, and John Caffrey, shall 
be county commissioners, and J. Q. Burbank, register of 
deeds of said Hanson county, and the county seat of said 
county shall be temporarily located at old Fort James, and 
shall be known and designated as Rockport. 


Henry Waller, John Reeves, and George Cheatam shall be 
county commissioners, and Geo. Timms, register of deeds of 
Buffalo county, and the county seat is hereby temporarily 
located at White Earth City, near the mouth of White Earth 
river. 


Wm. W. Aurner, Valentine P. Thielman and Lewis H. 
Elliott, shall be county commissioners, and C. S. Scott, shall 
be register of deeds of Turner county, and the county seat is 
hereby located on the southeast quarter of section nine, T. 97, 
range 53, and shall be known and designated as Swan Lake 
City, and the commisssioners aforesaid shall qualify as such, 
on or before the first day of June,1871; and when so qualified 
shall have the authority to appoint all other necessary and 
proper officers fur their respective counties, and the said coun- 
ty commissioners and the other officers appointed by them 
shall hold their respective offices until the next general elec- 
tion, and until their successors shall be duly elected and qual- 
ified, and shall possess all the rights and powers and perform 
all the duties appertaining to their offices respectively. And 
in case of a failure to qualify as above provided, and within 
the time aforesaid, then in that case, it shall be the duty of 
the Governor, and he is hereby authorized to appoint in the 
stead of such as shall fail to qualify suitable and proper per- 
sons, and the persons so appointed shall qualify according 
to law, and shall possess all the powers and perform all the 
duties incumbent by law on them as such officers: Provided. 
that this act shall not be construed to interfere in any man- 
ner with the present boundaries of Todd and Gregory 
counties. 

Sec. 16. All acts and parts of acts heretofore enacted, which 
relate to the boundaries of counties in conflict with this act 
are hereby repealed. 


Sec. 17. Whenever the words “ Dakota county” occur in 
any of the laws passed during this session of the Legislative 
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Assembly, such words shall be construed in law to mean Han- | How certain 
son county in conformity with this act. construed. 


Sec. 18. This act shall take effect and be in force from and , Totakeeftect, 
after its passage and approval by the Governor. 


Approved, January 13th, 1871. 


CHAPTER XI. 


AN ACT CREATING THE OFFICE OF COUNTY CLERK, AND FOR 
OTHER PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. The registers of deeds in and for their respective £38" en 


counties, shall be ex-officio county clerks, and shall have the scanty elerké; 
power to take the acknowledments of deeds and other instru- 


ments. 


Sec. 2. Section eighty-nine of chapter twenty-five of the act , How certain 
entitled, An Act Concerning Revenue, approved January 12th, °™*'"™e¢- 
1869, shall apply to the Territory of Dakota, and section 
eighty-eight of said act, to apply to Yankton city only. 

Sec. 3. In section ten of the above act, when the words oc- Amendment. 
cur, “second Monday of April” said time shall be changed 
to the first Monday of April. 

Sec. 4. This act shall be in force and effect from and after „To take offect 
its passage and approval. 

Approved, December 30th, 1870. 
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CHAPTER XII. 


AN AcT DEFINING THE MANNER OF ORGANIZING UNORGAN- 
IZED COUNTIES IN DAKOTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. Whenever the voters of any unorganized county 
in this Territory shall be equal to fifty or upwards, and they 
shall desire to have said county organized, they may petition 
the Governor of the Territory, that they have the requisite 
number of voters to form a county organization, and request 
him to appoint the officers specitied in the next section of this 
act. 

Sec. 2. Whenever the voters of any unorganized county in 
the Territory shall petition the Governor, as provided in the 
first section of this act, and the said Governor shall be satis- 
fied that such county has fifty legal voters, it shall be the duty 
of the Governor and he is hereby authorized to appoint three 
county cummissioners for such county, who shall hold their 
office until the first general election thereafter, and until their 
successors shall be elected and qualified. 

Sec. 3. Said county commissioners after having qualified 
according to law shall appoint all the county officers of said 
county required by law, who, after having qualified, shall hold 
their office until the next general election and until their suc- 
cessors shall have been elected and qualified. 

Sec. 4. The county commissioners appointed under this act 
shall have the power to locate the county seat of such county 
temporarily. 

Sec. 6. Such portions of the Territory not organized into 
counties as are annexed to any organized county, shall for 
judicial and other purposes be deemed to be within the limits 
and a part of the county to which they are annexed. 

Sec. 6. This act shall take effect and be in force from and 
after its passage. 

Approved, January 11th, 1871. 
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CHAPTER XIII. 


AN ACT TO PROVIDE FOR FILLING VACANCIES IN TIIE BOARD 
OF COUNTY COMMISSIONERS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. That when a vacancy occurs in the board of Vacancies ine 
county commissioners of any county in this Territory, it shall commision 
be the duty of the chairman of said board of county commis- 
sioneis, with the judge of probate and register of deeds, at 
their next regular or special meeting, to appoint some suitable 
person for the district where the vacancy occurs. And when 
such person so appointed shall qualify as provided by law, 
such vacancy shall be considered filled until the next regular 
election. 

Src. 2. All acts and parts of acts conflicting with the pro- Pepe 
visions of this act, are hereby repealed. 

Sec. 3. This act shall take effect and be in force from and | When to 
after its passage and approval. 

Approved, January 13th, 1871. 
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COURTS. 


CHAPTER XIV. 


AN AcT FIXING THE TIME OF HOLDING THE SUPREME COURT 
FOR THE TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


corp. SEcTION 1. That there shall be held one term of the Supreme 
and when held. Court each year at Yankton, on the first Tuesday of January, 


and shall continue as long as the business may require. 


Act repealed. SEC. 2. That chapter 23 of the laws of 1868-69, be and the 
same is hereby repealed. 


When to Sec. 3. This act shall take effect and be in force from and 
take effect. k; 
after its passage. 


Approved, December 29th, 1870. 
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CHAPTER XV. 


AN ACT AUTHORIZING CLERKS OF COURTS IN CERTAIN 
CASES, TO ADJOURN THE SAME. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 
Section 1. The clerk of any District court in this Territory, aay ener 
whenever the Judge, whose duty it may be, to preside therein, court. 
is hindered or delayed from any cause from being at the place 
of holding the same, on the first, second, or third day of the 
term thereof, is hereby authorized to adjourn said court from 
day to day, until the fourth day of said term, then if said 
Judge does not appear and take his seat to preside therein, 
the clerk aforesaid shall adjourn said court without day. 
Sec. 2. This act shall take effect and be in force from and „oren to 
after its passage and approval. 


Approved, December 30th, 1870. 


DIVORCE. 


CHAPTER XVI. 


AN ACT CONCERNING DIVORCES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Sec. 1. Divorces from bed and board, or from the bonds of Divorces. 
matrimony, may be granted: 
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Pte ad 1st. For impotence existing at the time of marriage; 

When female 2d. When the female at the time of the alleged marriage 

under fourtecn. 
was under the age of fourteen years, and the alleged marriage 
was without the consent of her parents, or guardian, or other 
persons having the legal custody or charge of her person; and 
when such marriage was not voluntarily ratified on her part 
after she had attained the age of fourteen years; 

For adultery. 3d. By an act of adultery by either of the parties; but no 
divorce shall be granted upon the application of the party 
guilty of the act of adultery complained of; nor if it appear 
to the court that the adultery complained of was by collusion 
of the parties; nor when it shall appear that the parties have 
lived and voluntarily cohabited together as man and wife after 
knowledge of the act of adultery complained of; 

Fh ae 4th. For extreme cruelty in either party (by inflicting upon 
the other grievous bodily or mental suffering), or for habitual 
intemperance, or for willful desertion by either party fora 
period of two years, or when having the ability to provide 
for the same, and failing so to do by reason of his idleness, 
profligacy or dissipation, or when from threatening words or 
acts, the weaker party feels in danger of bodily injury; 

phen consent 5th. When the consent of either of the parties to the mar- 

obtained. riage, was obtained by force, fraud, intimidation, deception 
or influence of stronger minds; 

„em con 6th. In case of the conviction of either party for a felony 

felony. after marriage. 

Either party SEC. 2. Either party may be a witness on the trial of such 

can be vitaes: action, but no divorce shall be granted on their testimony 
unless corrborated by other evidence. 

When to Seo. 3. This act shall take effect and be in force from and 

take effect. s 
after its approval by the Governor. 


Approved, January 13th, 1871. 
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ELECTIONS. 


CHAPTER XVII. 


An Act PROVIDING FOR ELECTIONS AND TO PRESCRIBE TIHE 
CANVASS AND RETURN OF THE SAME. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. That all elections hereafter to be held for terri- , How electione 
torial, district, county, precinct, city, and other officers provi- 
ded by Jaw, shall be held and conducted in the manner pre- 
scribed in this act. 


Src. 2. A general election shall be held in the several elec- „Senel elec 
tion precincts in this Territory, on the second Tuesday in 
October in each vear, at which there shall be chosen so many 
of the following named officers as are by law to be elected in 
each year, that isto say: A delegate to congress, territorial 
officers, members of the legislative assembly, judges of pro- ion 
bate, district attorneys, sheriffs, county commissioners, coro- 
ners, registers of deeds, treasurers, justices of the peace, con- 
stables, and all other territorial, district, county, precinct and 
city officers, not herein enumerated, that may by law be pro- 
vided for. Provided, however, That members of both branches „Legislature, 
of the Legislative Assembly shall be elected at the regular 
election in October, 1872, and once in two years thereafter, and 
shall hold their respective offices for the term of two years. 
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County com- SEC. 3. The several boards of county commissioners shall, 
missioners to 
appoint Judges, respectively, at least thirty days prior to the general election 


entablieh pres rre- in each year, appoint three capable and discreet persons, pos- 
sessing the qualifications of electors, to act as judges of elec- 
tion at each precinct and for each of the polls of election, as 
provided for in this act, and when necessary, to set off and 
establish election precincts or districts, and the register of 
peet deeds of the several counties shall make out and deliver tu 
the sheriff, coroner, or other person that may be designated 
by the board of county commissioners of each county, imme- 
diately after the appointment of said judges of election, a 
notice in writing thereof, directed to the judges of election so 
Day of appointed; and it shall be the duty of such sheriff, coroner, 
: or other person appointed as provided in this section, within 
ten days after receiving such notice, to serve the same upon 
each of the said judges of election. 
aeo Sec. 4. The said judges shall choose two persons having 
choose clerks. similar qualifications with themselves, to act as clerks of the 
election. The said judges shall be and continue judges of all 
3 r Judges aad” elections of civil officers to be held at theirrespective precincts, 
clerks. until other judges shall be appointed as hereinbefore directed, 
and the said clerks of election may continue to act as such - 
during the pleasure of the judges of election, and the county 
commissioners shall, from time to time, fill all vacancies 
which may occur in the office of judges of elections, at any 
election precinct within their respective counties. 


Notice tobe SEC. 5. The registers of deeds of the several counties shall, 

ster of deeds. at least thirty days before any general election, and at least 
ten days before any special election, make out and deliver to 
the sheriff, coroner, or other person to be designated by them, 
of their respective counties, three written notices thereof for 
each election precinct; said notices to be, as nearly as circum- - 


stances will admit, as follows, to-wit: Noticeis hereby given, 


that on the second Tuesday, the ........ day Of snc cssceens 
next, at the house of ............ in the town, district, or pre- 
cinct of ............ inthe county of ............ , an election 


to be held for territorial, town or district officers, (naming the 
offices to be filled as the case may be,) which election will be 
opened at nine o’clock in the morning and will continue open 
until four o’clock in the afternoon of the same day. 
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Dated this........ day Of ese cian gh Deis (as 
the case may be.) 
- Signed, A. B., Register of Deeds. 


Sec. 6. The sheriff, coroner or other person to whom such „Oficer to post 
notice shall be delivered as aforesaid, shall put up in three of when and 
the most public places in each town or district, the notice re- 
ferring to such district, precinct, or town, at least twenty days 
previous to the time of holding any general election, and at 
least eight days previous to the time of holding any special 
election, and in cases where towns or districts may not be set 
off by law as election precincts, said notices shall be posted as 
follows: One at the house where the election is authorized to 
be held, and two others at two of the most public places in 
that vicinity or settlement. 

Sec. 7. If any person appointed to act as judge of election, peere lo o 
as aforesaid, shall neglect or refuse to be sworn to act in such election in cer- 
capacity, or shall not be present, the place of such person 
shall be filled by the votes of such qualified electors residing 
within the county, town, district or precinct, as may then be 
present, at the place of election, and the person or persons 
so elected to fill the vacancy or vacancies, shall be and are 
hereby vested, for that election, with the same power as if ap- 
pointed by the board of county commissioners. 

Sec. 8. Previous to votes being taken, the judges and the jaahan 
clerks of the election shall severally take an oath, in the fol- clerks. 
lowing form, to-wit: “I,A. B.,do solemnly swear, (or affirm, 
as the case may be,) that I will perform the duties of judge, 

(or clerk, as the case may be) according to law and the best 
of my ability; that I will studiously endeavor to prevent 
fraud, deceit, and abuse in conducting the same. 

Sec. 9. In case there shall be no judge of a court or justice „Who t° ad: 
of the peace present at the opening of the election, or in case 
such judge or justice shall be appointed judge or clerk of the 
election, it shall be lawful for the judges of the election, and 
they are hereby empowered to administer the oath to each 
other, and to the clerks of the election; and the person ad- 
ministering oaths shall cause an entry thereof to be made and 
subscribed by him and prefixed to the poll book. 
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ELECTIONS. 


Sec. 10. At all elections to be held under this act, the polls 
shall be opened at the hour of nine o'clock in the forenoon, 
and continue open until four o'clock in the afternoon of the 
same day, at which time the polls shall be closed. Thirty miu- 
utes before the closing of the polls, proclamation shall be 
made, that the poll will be closed in half an hour, but the 
board may, in their discretion, adjourn the polls at twelve 
o'clock. noon, for one hour, (proclamation of the same being 
made. ) 


Src. 11. Any board of judges who shall willfully and 
knowingly reject any legal vote, shall be subject to a fine of 
fifty dollars, to be collected befure any justice of the peace, 
for the use of common schools, on the complaint and proof of 
any person. 


Sec. 12. Every elector shall vote by ballot, and each per- 
son offering to vote shall deliver his ballot to one of the 
judges of election, in presence of the board. The ballot shall 
be a paper ticket, which shall contain written or printed, or 
partly written and partly printed, the names of the persons 
for whom the electors intend to vote, and shall designate the 
office to which each person so named is intended by him to 
be chosen; but no ballot shall contain a greater number of 
names of persons designated to any office than there are per- 
sons to be chosen at the election to fill such office. 


Sec. 13. The names of all persons voted for by any elector 
at any general election or special election, shall be on one 
ballot. 


Sec. 14. If any person offering to vote shall be challenged 
as unqualified, by any judge or clerk of election, or by any 
other person entitled to vote at the same poll, the board of 
judges shall declare to the person so challenged, the qualifi- 
cations of an elector; if such person shall then state himself 
duly qualified, and the challenge shall not be withdrawn, one 
of the judges shall tender the following oath: ‘‘ You do sol- 
emnly swear, (or affirm, as the case may be,) that you are 
twenty-one years of age, that you are a citizen of the United 
States (or that you have declared your intention to become a 
citizen, conformably to the laws of the United States, and of 
this Territory on the subject of naturalization) that you have 
resided in this Territory ninety days, and in this county 
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twenty days, and in this precinct five days next preceding this 

election; that you have not voted at this election;” and if any 

person so challenged shall refuse to take such oath so tender- 

ed, his vote shall be rejected, and after taking such oath, if 

the judges have good reason to believe that the person so 

offering to vote is not a legal voter, before receiving his vote ,jung santo 
they shall require him to subscribe the oath, which shall be "=" 
written out and preserved with the poll books for future refer- 

ence. 


Sec. 15. If any person so offering such vote shal] take such ,fonal'y for 
oath, knowing it to be false, he shall be deemed guilty of 
willful and corrupt perjury, and shall, gn conviction, suffer 
such punishment as now is, or shall hereafter be prescribed 
by law for persons guilty of perjury. And if any person mbean for. 
shall vote at any election who is not a qualified voter, and 
knows himself to be disqualified, he shall upon conviction 
thereof, be confined in the county jail of said county, not 
more than six months nor less than one month, and if there 
is no jail in said county, he shall be confined in the nearest 
place kept for such purpose in this Territory; he shall also 
forfeit and pay into the county treasury of the county in 
which such action was held, for the use of common schools, a 
sum not exceeding five hundred dollars, nor less than fifty 
dollars. 

SEc. 16. There shall be provided and kept by the judges of eclbdges to 
each election precinct, (at the expense of the county in which box, &e. © 
suck precincts are situated,) a suitable ballot box with lock 
and key. 

Src. 17. There shall be an opening through the lid of such _ styteorbatiot 
box, of no larger size than shall be sufficient to admit a sin- ridges” 
gle folded ballot. Before opening the polls, the ballot box 
shall be carefully examined by the judges of the election, that 
nothing may remain therein; it shall then be locked, and the 
key thereof delivered to one of the judges to be designated by 
the board, and shall not be opened during the election, except 
in the manner and for the purposes hereinafter mentioned. 


Sec. 18. When a ballot shall be received, oneof the judges , Judges to 
without opening the same, or permitting it to be opened or i» òx. 
examined (except to ascertain whether it be a single ballot) 


shall deposit it in the ballot box. 
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posite Keep, Sec. 19. Each clerk of election shall keep a poll list which 
shall contain the names of all the persons voting at such elec- 
tion in their numerical order. 


opa orcerks Bgc. 20. At each adjournment of the polls for dinner, the 
ment for, clerks shall in presence of the judges, compare their respec- 
tive poll lists, compute and set down the number of votes, 
and correct all mistakes that may be discovered, according to 
the decision of the board, until such poll lists shall be made, 


in all respects, to correspond. 
Manner ot Src. 21. The box shall then be opened and the poll list 


Om paoura” ji placed therein; and said box shall then be locked, and a cov- 
dinner, ering with a seal placed on the opening in the lid of such 
box, so as entirely to cover the same, and the key delivered to 
one of the judges, and the-box to another, to be designated 


by the board. 
Disposition SEC. 22. The judge having the key shall keep it in his own 


box ke. possession, and deliver it again to the board at the next 
opening of the polls; and the person having the box shall 
carefully keep it without opening it, or suffering it to be 
opened, or the seal thereof to be broken or removed; and 
sball publicly in that condition, deliver it to the board of 
judges at the next opening of the poll, when the seal shall be 
broken, the box opened, the poll lists taken out, and the box 
again locked. 


rooneutse Sec. 23. It shall be the duty of judge of election, to chal- 
lenge every person offering to vote, whom he shall know or 
suspect not to be qualified as an elector. 

Pr tne a Sec. 24. For the preservation of order, as well as to secure 


constables, the judges and clerks from insult and abuse, it shall be the 
fordiorgerly’ duty of the constable or constables residing in the town, dis- 
Sondae trict or precinct, and should no constable attend at such elec- 
tions, the judges of elections are hereby authorized and em- 
powered to appoint one or more special constables to assist 
in preserving order during the election; and the judges are 
hereby authorized to enforce a fine not exceeding fifty dollars, 
on any person or persons who shall conduct in a disorderly 
or riotous manner, ana shall persist in such conduct after 
having been warned of the consequences, and on refusing to 
pay the same, to commit him or them to the common jail of 


the county, for any time not exceeding twenty days, or until 
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the same shall be paid; and the constable to whom the order #™* 
shall be directed, and the jailer of the county, are hereby re- 
quired to execute said order, and receive such person or per- 

sons so committed as though it had been issued by a magis- 
trate in due form of law. 


Sec. 25. As soon as the poll of the election shall be finally , Duy or. 
closed, the judges shall immediately proceed to canvass the ¢!oiug polls. 
vote given at such election, and the canvass shall be public, 


and shall be continued without adjournment until completed. 


Sec. 26. The canvass shall commence by a comparison of the manner Of 
poll lists from the commencement, and a correction of any canvass. 
mistake that may be found therein, until they shall be found 
or made to agree. The box shall then be opened and the 
ballots contained therein be taken out and counted by the 
judges unopened, except so far as to ascertain whether each 
ballot is single, and if two or more ballots shall be found so 
folded together as to present the appearance of asingle ballot, 
they shall be laid aside until the count of the ballot shall be 
completed; and if npon a comparison of the count with the 
poll lists, and the appearance of such ballots, a majority of 
such judges shall be of opinion that. the ballots thus folded 
together were voted by one elector, they shall be destroyed. 


Sec. 27. If the ballots in the box shall be found to exceed Proceeding 


in number the whole number of votes on the poll lists, they End poli Hata 
shall be replaced in the box, after being purged as above, and 

one of the judges shall publicly draw out and destroy there- 

from as many ballots, unopened, as shall be equal to such 

excess. l 


Sec. 28. The ballot and poll list agreeing, or being made to Duty of clerks 
F n canvassing 
agree, the board shall then proceed to count and ascertain the the votes. 
number of votes cast, and the clerks shall set down in their 
poll books the name of every person voted for, written at full 
length, the office for which such person received such votes, 
and the number he did receive, the number being expressed 
at fnll length, such entry to be made, as nearly as circumstan- 
ces will admit, in the following form, to-wit: “ At an election „om of 
held at the house of A. B., in the town, district or precinct, in 
the county of ........ , and Territory of Dakota, on the .... 
day of........ , the following named persons received the 
number of votes annexed to their respective names, for the 
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following described offices, to-wit: A. B. had .... votes for 
delegate to congress; C. D. had .... votes for the legislative 
council; E. F. had .... votes for member of the house of rep- 
resentatives; G. H. had .... votes for coroner; I. J. had .... 
votes for sheriff; K. L. had .... votes for county commission- 
er, (and in like manner for any other persons voted for.) Cer- 
tified by us, A. B., C. D., E. F., judges of election. Attest: G. 
H., I. K., clerks of election.” 


Sec. 29. The judges of election shall then enclose and seal 
one of the poll books, and, under cover, direct the same to the 
register of deeds of the county in which such election was 
held, and the packet thus sealed shall be conveyed by one of 
the judges or clerks of election, to be determined by lot if they 
cannot otherwise agree, or by some other person to be agreed 
upon by the judges, and delivered to said register of deeds, at 
his office, within three days after the closing of the polls, and 
the other poll book, together with the ballots and ballot box, 
deposited with the chairman of the board of county commis- 
sioners; and the said poll book shall be subject to inspection 
at any time thereafter. 


Sec. 30. If any judge or clerk of election, after being depu- 


liver poll book ted by the judges of election at which he shall have served as 


to register of 
deeds. 


Register of 
deeds to make 
abstracts of 
votes. 


Form of 
stract. 


judge or clerk, to carry the poll books of such election to the 


register of deeds, or any other person deputed for that pur- 
pose, shall fail or neglect to deliver such poll book to the said 
register of deeds, within the time specified by law, safe with 
the seals unbroken, he shall for every such offense, forfeit and 
pay the sum of five hundred dollars, for the use of the com- 
mon schools in said county, to be recovéred by a civil action 
in the name of the county commissioners, in the district court, 
and be confined in the county jail not less than six months. 


Src. 31. On the twentieth day after the close of any election, 
or as soon as all the returns are received, the register of deeds, 
taking to his assistance a majority of the county commis- 
sioners of the county, or the probate judge and one county 
commissioner, shall proceed to open said returns and make 
abstracts of the votes in the following manner; the abstract 
of the votes for delegate to congress shall be on one sheet; the 
abstract of votes for members of the legislative assembly 
shall be on one sheet; the abstract of votes for the county and 
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precinct officers shall be on one sheet; and it shall be the duty 

of the said register of deeds, immediately to make out a cer- 

tificate of election to each of the persons having the highest 

number of votes for members of the legislative assembly, 

county and precinct officers, respectively, and to deliver said 
certificate to the person entitled to it, on his making applica- 

tion to the register at his office: Provided, That when a tie , Proceedings 
shall exist between two or more persons for the council and 

house of representatives, the register of deeds shall give 

notice to the sheriff of the county, who shall immediately ad- 

vercise another election, giving at least ten days notice; and it 

shall be the duty of the register of deeds of each county, on 

the receipt of the returns of any general or special election to 

make out his certificate, stating therein the compensation to ,,Resister to 
which the judges and clerks of election may be entitled for ™'™ 
their services, and lay the same before the board of commis- 

sioners at their next session, and the said board shall order 

the compensation aforesaid to be paid out of the county 
treasury. And immediately after canvassing the returns and Register to 
making the abstracts of votes as provided in this section, the lo pectet” 
register of deeds shall make a certified copy of each abstract, 

and forward the same to the secretary of the Territory. 

Sec. 32. If the requisite number of county officers shall not , Duty of regis- 
be elected, by reason of two or more persons having an equal tie. 
and the highest number of votes for one and the same office, 
the register whose duty it is to compare the polls, shall give 
notice to the several persons so having the highest and equal 
number of votes to attend at the office of the proper register, 
at the time to be appointed by the said register, who shall 
then and there proceed publicly to decide by lot, which of the 
persons so having an equal number of votes, shall be declared 
duly elected, and the said register shall make and deliver to 
the person thus declared duly elected a certificate of his elec- 
tion as hereinbefore provided. 

Sec. 33. And it shall be the duty of the secretary of the Territorial 
Territory, with the chief justice and the governor, or a major- their duties. 
ity of them, to proceed within fifty days after the election, to 
canvass the votes for delegate to congress, and other Territo- 
rial officers, and the governor shall grant a certificate of elec- 
lion to the person having the highest number of votes, and 
shall also issue a proclamation declaring the election of such 
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person. Incase there shall be no choice by reason of any 
two or more persons having an equal and the highest number 
of votes, the governor shall, by proclamation, order a new 
ne niidate election: Provided, That if either of the persons mentioned in 
vasser. this section as canvassers be a candidate to congress, such 
person shall take no part in the canvass of said votes. 
panty of sec Sec. 34. If the returns of election of any organized county 
turne not re- in this Territory shall not be received at the office of the sec- 
retary of the Territory within thirty days after the day of 
election, the said secretary shall forthwith send a messenger 
to the register of deeds of such county, whose duty it shall be 
to furnish said messenger with a certified copy of such re- 
turns; and the said messenger shall be paid out of the treas- 
or ompeneaton nyy of the Territory the sum of ten cents per mile for each 
mile he shall necessarily travelin going to and returning from 


the office of the said register. 


Resignations SEC. 35. Any person who shall receive a certificate of his 
and vacancies. e ; 
election as a member of the council or house of representa- 
tives of the legislative assembly, sheriff, probate judge, regis- 
ter of deeds, coroner, or county commissioner, shall be at 
liberty to resign such office, though he may not have entered 
upòn the execution of its duties, or taken the requisite oath 
of office; and when any vacancy shall happen in the office of 
the member of the council or house of representatives of the 
legislative assembly, by death, resignation or otherwise, it 
shall be the duty of the register of deeds of the county in 
which the vacancy has occurred, to officially notify the gov- 
aGoremor to ernor thereof; whereupon the governor shall issue a writ of 
election. election, directed to the sheriff of the county or district in 
which such vacancy shall happen, commanding him to notify 
the several judges of election in his county or district, to hold 
a special election to fill such vacancy or vacancies, at a time 
to be appointed by the governor: Provided, That if there be 
no session of the legislatiwe assembly between the happening 
of such vacancy or vacancies and the time of the general elec- 
tion, it shall not be necessary to order a special election to 
fill such vacancy; and when any vacancy shall happen in the 
office of delegate to congress from this Territory, it shall be 
the duty of the governor to issue his proclamation appointing 
a day to hold a special election to fill such vacancy. 


Proviso. 
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Sec. 36. When two or more counties are united in one coun- , Duty ofreza 


e168 where two 


cil or representative district, the register of deeds of the coun- counties are 
ty last established shall, within thirty days after the day of 
election, attend at the office of the register of deeds of the 
senior county, and in conjunction with the register of the 
senior county, or counties, shall compare the votes given in 
the several counties comprising such council or representative 
district, and said registers shall immediately make out a cer- 
tificate of the person or persons having the highest number of 
votes in such counties, for member or members of the council 
or house of representatives of the legislative assembly, which 
certificate shall be delivered to the person entitled to it, on his 
application to the register of deeds of the senior county, at 
his office. 


Src. 37. Should any vacancy happen in the office of mem- Duty ot gov- 


bers of the council or house of representatives of the legisla- vacancy ia g 
tive assembly, while in session, by death, resignation, re- 
moval, or otherwise, it shall be the duty of the governor im- 
mediately upon receiving official notification of the same, to 
proceed in the same manner as is prescribed for other cases 


in the thirty-fifth section of this act. 


Sec. 38. There shall be allowed out of the county treasury compencation 
of each county, to the several judges and clerks of election, clerke and 
two dollars per day, and the person carrying the poll books f 
from the place of election to the register’s office, the sum of 
five cents per mile for going and returning. 


Sec. 39. If a vacancy shall occur in the council or house of Where vacan- 


representatives in this Territory, for any cause, and if the aletrict divided 
county or counties comprising the district in which such va- election, how 
cancy has happened, shall have been divided after the elec- 
tion of the member whose seat is vacant, and before the elec- 
tion to supply the vacancy, such election shall be ordered in . 
every county in which any part of the original county or dis- 
trict may be situated; but no person shall be permitted to who shal be 
vote at such election who does not at the time reside within ™°"®* 
the limits of the organized county or district in which such 
vacancy occurred: Provided, That nothing herein contained 
shall be so construed as to permit any person to vote so re- 
siding within the limits, who has not the other qualifications 
of an elector. 
54 
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tories: Sec. 40. In cases of elections to fill vacancies, as provided 

canvassing. for in this act, immediately after receiving the election returns 
from the several precincts, the register of deeds shall, as pro- 
vided in this act, proceed to canvass the votes returned, and 
without delay forward to the secretary of the Territory the 
copies of the abstracts of the same. 


Register shall Sec. 41. No election returns shall be refused by any regis- 


receive and can- 


yass all retara ter of deeds for the reason that the same may be returned or 

informalities». delivered to him in any other than the manner directed in this 
act; nor shall he refuse to include any returns in his estimate 
of votes fur any informality in holding an election, or making 
returns thereof; but all returns shall be received and the votes 
caavassed by such register, and a certificate given to the per- 
son or persons who may, by such returns, have the greatest 
number of votes. 

oggnalty where Sec. 42. If any judge or clerk of election, or register of 

reece deeds, or any other person, in any manner concerned in con- 
ducting the election, shall corruptly violate any of the pro- 
visions of this act, he shall forfeit and pay to the county a 
sum not less than fifty nor more than five hundred dollars, to 
be recovered by a civil action in the name of the county com- 
missioners of the proper county, which money, when collec- 
ted, shall be for the support of common schools in said 
county. 


Commence- 


montafreniar SEC. 43. The regular term of office for all county, town, or 
term ofofce. Precinct officers, when elected for a full term, shall commence 
on the first day of January next succeeding their election. 
Whereelee- But if the office to which he was elected be vacant at the time 
tency. “* of election, even if he was not elected to fill a vacancy, he 
shall forthwith qualify, as prescribed by law, and enter upon 

the duties of his office. 


ehen omeors Sec. 44. Any of the Territorial, county, district, or precinct 

whether elec: officers that may be elected or appointed to fill vacancies, may 

ted, qualify and enter upon the duties of their office immediately 
thereafter, and when elected, they may hold the same during 
the unexpired term for which they were elected, and until 
their successors are elected and qualified; if appointed, they 
shall hold the same until their successors are elected and qual- 
ified. 
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Sec. 45. In all elections for the choice of any officer, unless naeg ne" 


it is otherwise expressly provided, the person having the beurre” 


highest number of votes for any office, shall be deemed to“ 
have been elected to that office. 


Src. 46. During the day on which any general, special, ,Xociv!! pro: 
town, precinct, or charter election shall be held, no civil pro- ®'ection day. 
cess shall be served on any elector entitled to vote at such 


election. 
Sec. 47. The register of deeds shall not construe the stat- oe enrEaecrss 


utes concerning the canvassing of the election returns, so as const and i 
to decide all matters of law and fact himself, but the register 
aforesaid, and the persons called to his assistance, shall con- 

stitute a board, a majority of whom shall decide all matters 

of disagreement, and the said board shall disregard techni- 

calities, and misspelling, the use of initial letters, or abbre- 

viations of the name of candidates for office, if it can be as- 
certained from such votes for whom they are intended, but TSN 
they shall not count votes polled in any place but at estab- breach of law. 
lished precincts, and a breach of the provisions of this sec- 

tion shall be deemed a misdemeanor in office, and punished 
accordingly. 

Sec. 48. It shall be the duty of the register of deeds, of Henican fe 
each organized county in this Territory, to provide uniform books, £c. 
poll books for the use of his county, each poll book contain- 
ing a copy of the law prescribing the qualifications of elec- 
tors, and so much of this act as relates to the duties of judges 
and clerks of election and the penalties imposed for offenses; 
also containing blanks for all entries required to be made in 
the said poll books, at the time the said register delivered 
notice for an election to the sheriff of his county, as provi- apbhucks ie 
ded for in this act; he shall also deliver to the sheriff two [oyimanan’ 
copies of said poll books for an election precinct, and the 
sheriff shall deliver the same into the hands of one of the 
judges of election, and the judges of election receiving the 
said poll books, shall deliver or cause the same to be deliver- 
ed to the clerks on the day of election. 


Src. 49. Every male person above the age of twenty-one | Who shall be 
years, who shall have been a resident of the Territory ninety 
days, twenty days in the county, and five days in the precinct, 
next preceding the election, who is a citizen of the United 
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e Xho shall be States, or who has declared upon oath his intention to become 
i such, and shall have taken an oath to support the constitu- 
tion of the United States, and persons who have been declared 
by law to be citizens of the Territory, and shall have com- 
plied with the provisions of any law which is now or may in 
future be in force relating to the registration of voters, shall 
be entitled to vote; and all persons possessing the qualifica- 
eto shall de tions mentioned in this section, and who have resided in this 
omge: Territory nine months, shall be eligible to any office in the 
voutereto. said Territory: Provided, however, That persons shall vote in 


the precincts where they reside and not elsewhere. 
Duty of tec- SEC. 50. The secretary of the Territory shall at least thirty 


ritory. days before every general election, transmit to the registers 
of deeds of the several counties, blank forms and envelopes 
for all returns of votes required to be made to his office, with 
such printed directions on the efvelopes as he deems necessa- 
ry for the guidance and direction of such officers in making 
the returns according to law, and the expense of printing such 


blanks and envelopes shall be paid by the Territory. 


mecretaryto Sec. 51. A memorandum of the date of the reception of all 


randum. returns of votes at the secretary’s office shall be made at said 
office on the envelope containing them. 


2 Coriatnacts Sec. 52. Chapter nine of the laws of 1866-7, entitled an act 
to amend an act entitled an act providing for elections and to 
prescribe the canvass and returns of the same, approved Jan- 
uary 6th, 1866, and all laws heretofore passed by the Legisla- 
tive Assembly of the Territory of Dakota, relating to the 
manner of conducting elections, are hereby repealed. 


wo Sec. 53. This act shall take effect and be in force from and 
i after its passage and approval. 


Approved, January 13th, 1871. 
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CHAPTER XVIII. 


AN ACT TO PUNISH OFFENSES AGAINST THE RIGHT OF 
SUFFRAGE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. If any person offer or give a bribe to any elec- | cepa for 


tor of this Territory for the purpose of influencing his vote at to elector on 
any election authorized by law; and if any elector entitled to 
vote at such election takes or receives such bribe, he shall be 
punished by fine not exceeding one thousand dollars, and not 
less than one hundred dollars, and be imprisoned in the coun- 


ty jail not exceeding one year and not less than three months. 


Sec. 2. If any person offer or give or loan to another any , Penalty for 
. : y £ ering loan to 
money or other thing of value to induce him to influence any |nfuence elec- 
elector to vote in a particular way or for any person at any: 
such election, he shall be punished by fine not exceeding five 
hundred dollars, or be imprisoned in the county jail not ex- 
ceeding one year, or by both fine and imprisonment in the dis- 


cretion of the court. 


Sec. 3. If any elector vote more than once at any election onI. for 
which may be held by virtue of any law of this Territory, he 
shall be punished by fine not exceeding two hundred dollars, 
or by imprisonment in the county jail not exceeding one year. 


Sec. 4. If any person knowing himself not to be qualified, ees 
vote at any election authorized by law, he shall be punished 
by fine not exceeding two hundred dollars, or by imprison- 
ment in the county jail not exceeding six months. 


Sec. 5. If any person procure, aid or assist, counsel, or ad- | Penalty for 
vise another to give his vote, knowing that such person is dis- not qualified. 
qualified, he shall be punished by fine not exceeding five hun- 
dred dollars nor less than fifty dollars, and be imprisoned in 


the county jail not exceeding one year. 
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eee Sec. 6. If any person unlawfully and by force, or threats, 
elector. prevents or endeavors to prevent an elector from freely giving 
his vote at any lawful election in this Territory, he shall be 
punished by fine not exceeding one thousand dollars and not 


less than fifty dollars. 


omen for SEC. 7. If any person give or offer a bribe to any judge, 
toomcers of clerk, canvasser or other officer of an election authorized by 
law, as a consideration for some act done or omitted to be 
done contrary to his official duty, in relation to such election, 
such person shall be punished by fine not exceeding five hun- 
dred dollars and imprisonment in the county jail not exceed- 
ing six months. 
Penalty for Src. 8. If any person procures or endeavors to procure the 


procuring votes A : 
y certain la- vote of any elector, or the influence of ahy person or other 


fluences. 

ne electors at any election, for himself or for any, or against any, 
candidate, by means of violence, threats of violence or threats 
of withdrawing custom or dealing in business or trade, or en- 
forcing the payment of debts, or bringing a suit or criminal 
prosecution, or any other threat of injury to be inflicted by 
him, or by his means, he shall be punished by fine not ex- 
ceeding one thousand dollars and by imprisonment not ex- 
ceeding six months. 


mDistranchize- Sec. 9. Any person guilty of either of the offenses men- 

parties, tioned in sections one and two of this act, shall hereafter be 
forever disfranchised and rendered ineligible to any office of 
trust or profit within the Territory including that of Delegate 
in Congress. 

imine Sec. 10. No person shall be excused from testifying upon 
a prosecution for an offense mentioned in section one of this 
act, upon the ground that his statement might tend to crimi- 
nate himself, but any person so testifying against the other 
party, shall thereafter be exempt from punishment for any 
such offense mentioned in said section one. 

tahen to Sec. 11. This act shall take effect and be in force from and 
after its passage and approval. 

Approved, January 13th, 1871. 
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CHAPTER XIX. 


AN ACT To ESTABLISH A Ditci FENCE As LAWFUL. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. That a ditch so excavated as to be three feet | Dercription 

wide on the surface, three and one-half feet deep, and twelve 
inches wide on the bottom, with the soil taken therefrom, 
placed on the edge of one side of the ditch, exclusively, with 
one post placed firmly in the ground not a greater distance 
than twelve feet apart, with one rail, pole or buard, attached 
firmly thereto, and said rail, pole, or board, to be not less 
than twelve inches, nor more than eighteen inches from the 
surface of the soil as thrown up. 


Sec. 2. That a ditch fence made as described in section one, gical fence 
shall be deemed a lawful fence when in good repair. 


Approved, January 11th, 1871. 
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CHAPTER XX. 


AN ACT ALLOWING CoUNTY COMMISSIONERS TO EXTEND 
FERRY LEASES, AND FOR OTHER PURPOSES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


accriain act That section two of chapter sixteen of the laws of 1865-66, 
approved January 12th, 1866, be amended so as to read as 
follows: 

moonnty com- SECTION 1. That the board of county commissioners of the 

extend ferry county to whom application shall be made for a Ferry, in the 
manner hereinafter provided, are hereby authorized, and it 
shall be their duty to grant a lease of such ferry, for a term 
not exceeding fifteen vears, to such person or persons who 
shall bid and secure the payment of the highest amount of 
rent for the same, such lease to be executed by the said board 
of county commissioners as lessors and such highest bidder 
or bidders as lessees, and the county commissioners of any 
county in this Territory that have leased to any person or 
persons, the ferry across any stream or streams in this Terri- 
tory, shall be empowered to extend to such person or persons 
the lease so granted to any person or persons putting in a 
steam ferry at the same rates as previously paid: Provided, 
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That such extended time shall not exceed fifteen years from Tm of lease. 
the time of the granting of the first lease, and that when in 

the opinion of the county commissioners of the county where- 

in such lease is granted, the rates fixed by law for crossing 

such ferry be tvo low, they shall have the right to fix the rates 

as in their judgment may seem just. 


Sec. 2. This act shall take effect and be in force from and Pd to, 
after its passage and approval by the Governor. 
Approved, January 6th, 1871. 





FRUIT. 


CHAPTER XXI. 


AN ACT FOR THE PROTECTION OF FRUIT AND FOR OTHER 
PURPOSES. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That if any person or persons maliciously or penatis for, 
mischievously enter the inclosure of any person with the in- *24 "eee. 
tent to knock off, pick, destroy or carry away; or having law- 
fally entered, do afterwards wrongfully knock off, pick, de- 
stroy, or carry away any apples, peaches, pears, plums, 
grapes, or otherfruit, melons, or flower of any tree, shrub, bush 
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Penalty for 
injury to fruit 
and trees. 


Same. 


Same. 


Certain acts 
repealed. 


When to 
take cilect. 


FROIT. 


or vine, he shall be punished for the first offense, by a fine not 
less than five dollars, nor exceeding one hundred dollars with 
the costs of conviction, or by imprisonment in the county jail 
not exceeding thirty days; and should any person be found 
guilty of a second violation of this act, the fine shall not be 
less than ten dollars and cost of conviction or imprisonment 
as above provided. 

Src. 2. If any person maliciously or mischievously enter 
the inclosure of any person in the night time, and knock off, 
pick, destroy, or carry away any apples, peaches, pears, plums, 
grapes or other fruit, melons or flower of any tree, shrub, 
bush or vine, or if any person having entered the inclosure of 
another, in the night-time with the intent to knock off, pick, 
destroy, or carry away any fruit or flower as aforesaid, be 
actually found therein, he shall on conviction thereof be pun- 
ished by a fine not less than twenty-five, nor to exceed one 
hundred dollars, and costs of conviction; or by imprisonment 
in the county jail not exceeding thirty days. 


Src. 3. Be it further enacted, That if any person malicious- 
ly or mischievously bruise, break, pull up, cut down, carry 
away, destroy, or in any wise injure any fruit or ornamental 
tree, shrub, vine, or material for hedge, being, growing, or 
standing on the land of another, he shall be punished by a 
fine not less than ten, nor exceeding one hundred dollars and 
cost of conviction, or by imprisonment in the county jail not 
exceeding thirty days. 

Src. 4. All acts and parts of acts conflicting with this act, 
are hereby repealed. 

Sec. 5. This act shall take effect and be in force from and 


after its passage and approval by the Governor. 
Approved, January 12th, 1871. 
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CHAPTER XXII. 


AN ACT TO PROVIDE FOR THE REVOCATION OF TIE APPOINT- 
MENT OF GUARDIANS IN CERTAIN CASES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. When by reason of incompetency of a parent Appointment 
tu have the custody and education of his minor child,-and may be revoked 
another person has been appointed guardian of such minor, 
such appointment may be afterwards revoked at any time: 
‘Provided, The probate court shall adjudge the parent to be a 
competent and fit person to have the care, custody, and edu- 
cation of such minor child. 


Src. 2. The application to have such appointment revoked, „How applica- 


? tlon for revoca- 


shall be made in writing, and whenever the parent shall make "ton shel! be 
such application to the court, he shall give such guardian 
a notice of the time and place of hearing such application, in 
such manner as the court shall direct, which notice shall be 
given or served on the guardian at least twelve days before 
the time set for hearing such application. 
Src. 3. If upon the hearing of such application, the court Duty of court. 
shall be of the opinion, that such parent is then a competent 
and fit person to have the care and custody of such child, the 
court shall revoke such guardianship, and shall order such 
guardian, to deliver up the custody of such child to the 
parent, within such time as such court shall deem reasonable 
and proper. 
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Penalty for 
refusing to 
obey order of 
court. 


To take effect, 
when. 


Animale re- 
etrained from 
running at 
large. 


GUARDIANS. 


Sec. 4. If said guardian shall neglect to obey such order 
within the time specified, the court may issue a warrant direc- 
ted to any sheriff, or constable inthe Territory, requiring him 
to apprehend and imprison such guardian, in some common 
jail in the Territory, until he shall perform such order, or be 
delivered in due cuurse of law. 

Src. 6. This act shall take effect and be in force from and 
after its passage and approval. 

Approved, January 13th, 1871. 


HERD LAW. 


CHAPTER XXIII. 


AN Act TO Protect CULTIVATED LANDS AND YounG Tin- 
BER FROM TRESPASSING ANIMALS IN THE TERRITORY OF 
DAKOTA. 


Be it enacted by the Legislatioe Assembly of the Territory of 
Dakota: 


SECTION 1. That any person owning, or having in his or 
their charge, or possession, any horses, mules, cattle, goats, 
sheep or swine, or any such animals which shall trespass 
upon any cultivated land, or young timber, either fenced in 
or not fenced, belonging to any person, or persons, other than 
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the owners of such animals, within the Territory of Dakota, Animals re- 
such person or persons owning or having in charge or posses- ranning at 
sion such trespassing animal or animals, shall be liable to 

any party or parties sustaining such injury for all damages 

he, she or they may have sustained by reason of such tres- 
passing aforesaid, to be recovered ina civil action, before any 

court having jurisdiction thereof, in the county where such 
damage may have occurred, and the proceedings shall be the 

same in all respects, as in other civil actions: Provided, That 

no exemption laws shall apply to executions issued on judg- 

ments, obtained under, or by virtue of the provisions of this 

act. 

Sec. 2. Any person occupying or cultivating lands shall be | wno is owner 
considered the owner thereof in any action under the provi- animais. 
sions of the last section. 

Sec. 3. The parties sustaining damage done by animals as Notice to be 
mentioned in section one, before commencing an action there- $r animate of 
on shall notify the owner or person having in charge such eg 
offending animal or animals, of such damage, the probable 
amount thereof: Provided, He knows to whom such animal or 
animals belong. 


Sec. 4. The person suffering damage done by animals as Animale do- 
mentioned in section one, may retain and keep in custody may be Eep kept in 
such offending animals until the damage and costs are paid damag is paid. 
or until good and sufficient security be given for the same; 
and whenever any animal or animals are restrained under 
this act, the person restraining the same shall forthwith notify 
the owner or person in whose custody the same was at the 
time che trespass was committed, of the seizure of said ani- 
mals, providing the owner or person who had the same in 
charge is known to the person making said seizure. 


Sec. 5. Upon trial of an action under the provisions of sec- Upon trial 
tion one of this act, the plaintiff shall prove the amount of prove amount 
damage sustained, and if he has restrained and kept in cus-° “me 
tody the animals committing such damage, the amount of ex- 
pense incurred for keeping the offending animals, and any 
judgment rendered for damages, costs and expenses against 
the defendant shall be a lien upon the animals committing 
the damage, but if it shall appear upon the trial that no dam- 
age was sustained, judgment shall be rendered against the 
plaintiff for cost of suit, and damage sustained by defendant. 
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In certain Sec. 6. If upon the trial it appears that the defendant is 


canes suit may 


be conducied not the owner or person in charge of such offending animals, 
known defen- he shall be discharged and the action and the suit may pro- 
ceed as against a defendant whose name is unknown, and if 
at the commencement of the action, the plaintiff does not 
know the name of the owner, or keeper of such offending ani- 
‘mals, he may bring suit against a defendant unknown. In 
Hew notice SUCH case service shall be made by publishing a copy of the 
miada notice, in a weekly newspaper, if there is one published in 
the county, and if not by posting copies of the notice in three 
of the most public places within the county, in either case not 

less than ten days previous to the day of trial. 
mvnenjadg- Sec. 7. And after judgment shall have been rendered 
edagaintan- against the defendant (unknown as aforesaid) the offending 
dant, animals animals shall be sold, as in other civil actions, and after the 
said judgment and costs have been satisfied if there is a sur- 
plus of money, it shall be placed in the hands of the county 
treasurer, and if the defendant does not appear and call for 
the same, within six months from the day of. sale, it shall be 
placed in the school fund for the use of the public schools of 

said county. 


Thie actshall SEC. 8. This act shall govern in all actions and proceedings 
govern In all 


Cs enemas es 
actions institu- instituted and prosecuted under the provisions thereof. 


Repeal. Sec. 9. All acts and parts of acts in conflict with this act 
are hereby reapealed. 
arene Src. 10. This act shall take effect and be in force from and 


after the first day of April, A. D. 1871. 
Approved, January 9th, 1871. 
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CHAPTER XXIV. 


AN ACT TO PREVENT CERTAIN ANIMALS FROM RUNNING AT 
LARGE. 


Be it enacted by the Legislative Assemtly of the Territory of 
Dakota: 


Section 1. That no bull or stallion over the age of one year, | Bulle and 
shall be allowed to run at large; and suck animals found run- biquen io run 
ning at large, the owner thereof shall be liable to a tine of five 
dollars for the first offense, and ten dollars for any subsequent 
offense, to be recovered by an action of debt before any justice 
of the peace in the county. Such fine or fines when collected 
by any justice of the peace, shall be paid into the county 
treasury of the county where the same shall have been collec- 
ted, and the same shall be appropriated for the benefit of 
common schools. 

Src. 2. Any person finding such animals running at large „Snch animale 


may take up and secure the same, and shall give public notice at jargo may bo 
of such taking up, and if the animal so taken up be not “Id 
claimed within fifteen days, and the fines and costs of taking 
up and keeping paid, may castrate the same: Provided, The 
usual precaution be used, that the life of the animal be not 
endangered thereby more than is usual, and shall be entitled 
to recover from the owner of any such animal for castrating 
the same, the sum of tive dollars in addition to a reasonable 
compensation fur taking up and keeping, and shall have a 
lien upon said animal for the payment of the same. 

Sec. 3. The owner or owners of any such bull or stallion, maiie aer 
who shall suffer or permit the same to run at large, contrary “™*2°" 
to the provisions of this act, shall be further liable for, and 
pay all damages which any person may sustain in conse- 
quence of such animals running at large. 

Sec. 4. This act shall take effect and bein force from and ,,Whento 
after its passage and approval. 

Approved, January 12th, 1871. 
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IMMIGRATION. 


CHAPTER XXV. 


AN Act ESTABLISHING A BUREAU OF IMMIGRATION FOR THE 
TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


mn pareea of im- SEcTION 1. That for the purposes of preparing and circula- 
created. ting information concerning the Territory of Dakota and in- 
ducing immigration thereto, there is hereby created a bureau 
of immigration which shall be under the control of the com- 


missioner of immigration for the Territory of Dakota. 
Duty ot com- SEC. 2. It shall be the duty of the commissioner of immi- 


immigration. gration, to keep a record of his official acts, and to exert him- 
self faithfully to promote the interests of immigration to Da- 
kota, and report to the legislature during the first week of 
each session, the result of his labors, together with such sug- 
gestions as he may deem proper. 

pAppreriation Sec. 3. That for the purposes of procuring postage stamps, 

expenses of stationery, printed circulars and such other materials as may 

immigraion, be necessary for the use of the bureau, the commissioner of 
immigration shall be allowed to expend two hundred dollars 
annually, which shall be paid by the Territorial treasurer 
from any fund in the treasury, upon the warrant of the Ter- 


ritorial auditor. 
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Sec. 4. That James S. Foster #® hereby appointed commis- , James S. Fos- 


er appointed 


: ete ; a pang 
sioner of immigration for the Territory of Dakota, and shall cpmmistoner 


hold his office for two years from the first Monday in January, 
1871, or until his successor is elected and qualified. 


Sec. 5. That at each delegate election hercafter there shall When com. 
be elected a commissioner of immigration who shall hold his ve elected. 
office for two years or until his successor is elected and quali- 
fied. 

Src. 6. That all laws or parts of laws, or other acts in con- Repeal. 
flict with the provisions of this act are hereby repealed. 

Sec. 7. This act shall take effect and be in force from and ,To'ske effect, 
after its passage and approval. 


Approved, January 6th, 1871. 


CHAPTER XXVI. 


AN ACT APPROPRIATING MONEY FOR PUBLISHING AND CIR- 
CULATING INFORMATION CONCERNING THE TERRITORY OF 
DAKOTA, UNDER THE DIRECTION OF THE BUREAU OF IMMI- 
GRATION. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That the’sum of three hundred dollars annually , Honey appro 
be and the same is hereby appropriated for the purpose of Hate informa- 
publishing and circulating documents, calculated to induce P**°- 


immigration to the Territory of Dakota. 
Sec. 2. That the commissioner of immigration shall have Dniyof com- 


e e . e mixeloner of 
the disbursement of the same, and the Territorial auditor immigration 
. . > a x and territorial 
shall audit the accounts of the bureau of immigration in the auditor. 


manner as other Territorial accounts are allowed. 
Src. 3. This act shall take effect from and after its passage „prenio 
and approval. 
Approved, January 12th, 1871. 
56 
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How service 
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INSURANCE. 


CHAPTER XXVII. 


AN ACT PROVIDING FOR THE SERVICE OF Process UPON 
FOREIGN INSURANCE COMPANIES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


SEcTION 1. That in addition to the manner now provided 
by law, service of summons and all other process may be 
made upon insurance companies, in actions brought against 
them in this Territory, by serving the same upon any agent 
of such company in this Territory, in case there be such; and 
in case there be no such agent then upon the person who 
signs the policy sued upon, as such agent, and by depositing 
a copy thereof in the post office, directed to the general agent 
of such company at the place where such general agency may 
be situated. 

Sec. 2. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, January 13th, 1871. 
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CHAPTER XXVIII. 


AN ACT TO REPEAL SECTION 12 OF CHAPTER 15 OF THE Laws 
OF 1867-8, RELATING To FOREIGN INSURANCE COMPANIES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That section twelve of chapter fifteen of the ses- Presta ia; 
sion laws of 1867-8, be and the same is hereby repealed. jaws of 1867-8, 


repealed, 


Sec. 2. This act shall take effect and be in force from and agten to 
after its passage and approval. 


Approved, January 12th, 1871 





JUDICIAL DISTRICTS. 


CHAPTER XXIX. 


AN AcT DEFINING THE JUDICIAL DISTRICTS OF THE TERRI- 
TORY OF DAKOTA, AND FIXING THE TIME FOR HOLDING THE 
COURTS IN SAID DISTRICTS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SxcTIon 1. The counties of Clay, Union and Lincoln, shall aii Paci 
constitute the first judicial district. 


JUDICIAL DISTRICTS. 


Sec. 2. The district court in and for the county of Clay, 
shall be held at the county seat of Clay county, on the second 
Tuesday of February and November in each year. 


time ofhold- Sec. 3. The district court in and for the county of Union, 


Uulon county. shall be held at the county seat of Union county, on the first 
Tuesday of March and December in each year. 


aime of hold. Src. 4. The district court in and for the county of Lincoln, 
Linculncounty. shall be held at the county seat of Lincoln county, on the 
Proviso. first Tuesday of April and October in each year: Provided, 
That the judge shall only hold said terms in the aforesaid 

Lincoln county, on receiving notice from the register of deeds 

of said Lincoln county, that the county desires such term of 


court. 


esegond juai- Src. 5. The counties of Yankton, Jayne, Bon Homme, 
` Hutchinson, Charles Mix, Minnehaha and Buffalo, and all 
that portion of the Territory of Dakota not included in any 


other district, shall constitute the second judicial district. 


joie Sec. 6. The district court in and for the county of Yankton, 
ane shall be held at,the county seat of Yankton county on the 
second Tuesday of April and October in each year, and the 
aae ceny county of Jayne shall be attached to the county of Yankton 
for judicial purposes. 
Time if bold Sec. 7. The district court in and for the county of Bon 
Bon ommo Homme, shall be held at the county seat of Bon Homme 
county on the third day of March and September in each year, 
(btchinson, and the counties of Hutchinson, Charles Mix, and Buffalo, 
and Batwlo shall be attached to the county of Bon Homme for judicial 


purposes. 


agera Judicial Sec. 8. The counties of Pembina, Brookings and Duel, 
i shall constitute the third judicial district. 


ja e of hord Sec. 9. The district court in and for the county of Pembina, 


Temoins shall be held at the county seat of Pembina county, on the 
first Tuesday in June and September in each year. 


momeof hold- Sec, 10. The district court in and for the county of Minne- 


wanes haha, shall be held at Sioux Falls, the county seat of Minne- 
haha county, on the third Tuesday of May in each year. 


Attached Sec. 11. When any county shall be attached to another 


counties shall 


pay certain county for judicial purposes, such attached county shall pay 
expenses. moe . e . : 
all the expenses of cases originating in said attached counties. 
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Sec. 12. Chapter five of the laws of 188-9 is hereby re- RePesled. 
pealed. 


Sec. 13. The terms of the court provided for in this act, | Duration of 
shall continue as long as the business of the court shall re- 
quire. 

Sec. 14. That the judge of each district be and is hereby apago shahi 
authorized to appoint a clerk of the court for each county, 
within his district. 


Sec. 15. Whenever the section of country known as the Red , How third 
River country, shall become detached from the southern por- e constituted 
tion of the Territory, and constituted by Congress into a sep- Pactecned 7 
arate Territury, then at that time the third judicial district 
shall be comprised of the counties as is now provided by law, 
and the district court therein shall be held at such times and 
at such place as is provided in section 7, of this act. 

Time of hold- 


Sec. 16. The district court in and for the county of Brook- ing court in 
ings, shall be held at the county seat of Brookings county, okie 
on the first Tuesday of July, in each year: Provided, That Proviso. 
the judge shall only hold such term, on notice from the regis- 
ter of deeds of aforesaid county, that the county desires such 
term to be held in said Brookings county, and the county of 
Duel shall be attached to Brookings county for judicial pur- 
poses. 

Sec. 17. All acts and parts of acts in conflict with this act 4 <Lontleting 
are hereby repealed. 7 
Sec. 18. This act shall take effect and be in force from and ,,When'? 

after its passage. 
` Approved, January 13th, 1871. 
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JUSTICES CODE. 


CHAPTER XXX. 


JOINT RESOLUTION IN RELATION TO THE RE-PUBLICATION OF 
THE JUSTICES CoDE oF 1865-66. 


Joint resolu- WuerFas, The volumes of laws passed by the session of 
for re ssa eed the Legislature, held in 1865-66, have all been drawn from the 
code. office of the secretary of the Territory; and, 


Wuereas, There are a number of Jaws in such volume now 
in force, but practically of no effect in consequence of the loss 
and absence of the books containing them; and, 

WHEREAS, There is a constant demand for the various vol- 
umes of laws of this Territory, from the new county officers 
and the legal fraternity; therefore, 

Be it Resolved, The House concurring, that the secretary of 
this Territory be requested and authorized to publish in the 
volume of laws of this present session, the law known and 
designated as an act to establish the courts, and define the 
jurisdiction of justices of the peace, from the original law now 
in his office, passed at the said session of 1865-66. 

Approved, January 13th, 1871. 
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CHAPTER XXXI. 


AN ACT TO ESTABLISH THE COURTS AND DEFINE THE JURIS- 
DICTION OF JUSTICES OF THE PEACE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


JURISDICTION OF JUSTICES OF THE PEACE. 


SEcTION 1. The jurisdiction of justices of the peace in all, | Jurisdiction 
cases shall, unless otherwise directed by law, be limited to the county. 
county wherein they may have been elected, and where they 
shall reside. 

Sec. 2. Justices of the peace within and co-extensive with , Power of 

5 A x Bia ete eine justices. 
their respective counties, shall have jurisdiction and author- 
ity: 

1. To administer an oath or affirmation authorized or re- 

quired by law to be administered; 


2. To take the acknowledgment of deeds, mortgages, and 
other instruments of writing; 


3. To solemnize marriages; 


4. To issue subpeena for witnesses and coerce their atten- 
dance in causes or matters pending before them, or other 
cause or matter wherein they may be required to take deposi- 
tions; 

5. To try the action for forcible entry and detention, or de- 
tention only, of real property ; 


6. To proceed against security for costs and bail for the stay 
of execution on their dockets; 


7. To issue attachments, and proceed against the goods and 
effects of debtors in certain cases; 


8. To issue executions on judgments rendered by them; 


9. To try the right of the claimant to property taken in ex- 
ecution or on attachment; 
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10. Of an action arising on contract for the recovery of 
money only, if the sum claimed does not exceed one hundred 
„dollars; 

11. Of an action for damages for an injury to the person or 
to the real property, or for taking, detaining, or injuring per- 
sonal property, if the damages claimed do not exceed one 
hundred dollars; 


12. Of an action for a penalty not exceeding one hundred 
dollars, given by the statutes; 


13. Of an action upon a bond, conditioned for the payment 
of money not exceeding one hundred dollars, though the pen- 
alty exceed that sum, the judgment to be given for the sum 
actually due; when the payments are to be made by install- 
ments, an action may be brought for such installment as it be- 
comes due; 


14. Of an action upon a surety bond or undertaking taken 
by them, if the penalty do not exceed one hundred dollars: 


15. To take and enter judgment on the confession of a de- 
fendant when the amount does not exceed one hundred dol- 
Jars; 

16. In all civil actions to be brought against constable or 
the sureties to his official undertakings, or against both, for 
the failure of any constable to pay over any money by him 
collected, to the party thereto entitled, or for any neglect of 
duty by such constable in his official capacity, when the sum 
sought to be recovered by the plaintiff in such action, shall 
not exceed one hundred dollars. 


jurentaionin SEC. 3. Justices of the peace shall not have cognizance of 


certain cases. any action: 
1. To recover damages for an assault, or assault and bat- 
tery where the damages exceed one hundred dollars; 
2. In actions for malicious prosecution; 


3. In actions against justices of the peace or other officers 
for misconduct in office, except in cases provided in this act 
or by statute; 


4. In action for slander, verbal or written: 
5. In actions on contract for real estate; 
6. In actions for false imprisonment; 
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7. In actions for libel, or criminal conversation, or seduc- 
tion, or upon a promise to marry, except in cases provided by 
statute; 
8. Nor in actions in which the title to real estate is sought 
to be recovered, or may properly be drawn in question, except 
actions for trespass on real estate which are provided for in 
this act or by statute. 
Src. 4. Every justice of the peace shall keep his office in ieee 
the precinct for which he may be elected, and not elsewhere; ome, 
but he may issue process in any place in the county. 


Sec. 5. No justice of the peace shall hold his office in the _surticenot to 
old his office 
same room with a practising attorney, unless such attorney » with Ith practising 
shall be his law partner; and in that case, such partner shall "037 
not be permitted to appear or practice as an attorney, in any 


-case tried before such justite. 


Sec. 6. Every justice of the peace elected in any precinct in authority ana 
this Territory, after qualifying, is hereby authorized to hold Justices. 
his court for the trial of all actions of which jurisdiction is 
given him by this act, and to hear, try, and determine the 
same according to Jaw; and for that purpose, where no special 
provision is otherwise made law, such court shall be vested 
with all the necessary powers which are possessed by courts 
of record in this Territory; and all laws of a general nature 
are to apply to such justices’ court, so far as the same may 
be applicable, “ and not inconsistent with the provisions of 
this act.” 


COMMENCEMENT OF SUITS.—SERVICE AND RETURN OF PROCESS. 


Src. 7. Every justice of the peace shall keep a docket in ynetlces to 
which he shall enter: sear obit to 


1. The title of all causes commenced before him; oe 

2. The time when the process was issued against the defend- 
ant, and the particular nature thereof; 

3. The time when the parties appeared before him either 
without, or upon the return of process; 

4. A brief statement of the nature of the plaintiff’s demand, 
and the amount claimed, and if any set-off was pleaded, a sim- 
ilar statement of the set-off, and the amount estimated; 

5. Every adjournment, stating at whose request, and for 
what time; 
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6. The time when the trial was had, stating whether the 
same was by the jury or by the justice; 

7. The verdict of the jury, and when rendered; 

8. The time of issuing execution, and the name of the offi- 
cer to whom delivered, and an account of the debt, damages 
and costs, and the fees due to each person separately; 

9. The fact of an appeal having been made and allowed, 
and when made and allowed; 

10. Satisfaction of judgment when made; 

11. And such other entries as may be material. 


seers com Sec. 8. Actions before justices of the peace are commenced 

summons by summons, or by the appearance and agreement of the par- 
ties without summons. In the former the action is deemed 
commenced upon delivery of the writ to the constable to be 
served; and he shall note thereor the time of receiving the 
same. In the latter case, the action is deemed commenced at 

. the time of docketing the case., 

aian. noceant ee 9. When a guardian to the oat is necessary, he must 

a solnica, ppointed by the justice as follows: 

1. If the infant be plaintiff, the appointment must be made 
before the summons is issued, upon the application of the in- 
fant, if he be ọf the age of fourteen years or upwards; if un- 
der that age, upon the application of some friend. The con- 
sent in writing of the guardian to be appointed, and to be re- 
sponsible for costs if he fail in the action, must be filed with 
the justice; _ 

ecigle, and 2. Ifthe infant be defendant, the guardian must be appoint- 

summons. ed before the trial. It is the right.of the infant to nominate 
his own guardian, if the infant be over fourteen years of age, 
and the proposed guardian be present and consent in writing 
to be appointed. Otherwise the justice' may appoint any 
suitable person who gives such consent. 

Src. 10. The style of the summons shall be: ‘‘ The Territo- 
ry of Dakota, ........ county ;” it shall be dated the day it is 
issued, signed by the justice issuing the same, directed to the 
constable or sheriff of the proper county (except incase a per- 
son is deputed to serve it, in which case it shall be directed to 
such person), must contain the names of the defendant or de- 
fendants, if known; if unknown, give a description of him or 
them, and command the officer or person serving the same, to 
summon the defendant or defendants to appear before such 
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justice, at this office, in ........ county, at a time specified 

therein, and must describe the plaintiff’s cause of action in 

such general terms asto apprise the defendant of the nature 

of the claim against him, and there shall be indorsed on the 

writ the amount for which the plaintiff will take judgment if 

the defendant fail to appear. If the defendant fail io appear, , If dedendant 
x fails’ to appear. 
judgment shall not be rendered for a larger amount and the 

costs. 


Sec. 11. The summons must be returnable not more than , Sammons re- 
twelve days from its date, and must be served at least three 2na how de- 


livered. 
days before the time of appearance; as follows: cre 


1. By delivering a copy of this summons with the indorse- 
ment thereon (certified by the constable or person serving the 
same to be a true copy), to the defendant, or leaving the same 
at his usual place of residence; 


2. An acknowledment on the back of the summons, or the 
voluntary appearance of a defendant, is equivalent to service. 


Sec. 12. A summons against a corporation may be served ponmmone, 
upon the president, mayor, chairman of the board of direc- corporation. 
tors or trustees, or other chief officer; or, if its chief officer be 
not found in the county, upon its cashier, treasurer, secretary, 
clerk, or managing agent; or, if none of the aforesaid officers 
can be found, by a copy left at the office or usual place of 
business of such corporation, with the person having charge 


thereof. 
Src. 13. When the defendant is an incorporated insurance summons on 


company, and the action is brought in a county in which there eante com- 
is an agency thereof, the service may be upon the chief officer ”™” 
of such agency. 

Src. 14. When the defendant is a foreign corporation, hav- on agency of 
ing a managing agent in this Territory, the service may be up- Keis? corpor- 
on such agent. 

Src. 15. When the defendantis a minor under the age offour- when defen- 
teen years, the'service must be upon him and upon his guar- ^t 's aminor. 
dian or father; or if neither of these can be found, then upon 
his mother or person having the care or control of the infant, 
or with whom he lives. If neither of these can be found, or 
if the minor be no mòre than fourteen years of age, service on 
him alone shall be sufficient. The manner of service may be 
the same as in the case of adults. 
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Justice may ` SEC. 16. Every justice issuing any process authorized by this 


empower 


son o serve cer. ACE, upon being satisfied that such process will not be executed 

tan cases. for want of an officer to be had in time to execute the same, 
may empower any suitable person, not being a party to the 
suit, to execute the same, by an indorsement on the process, 
to the following effect; “ At the request and risk of the plain- 
tiff, I authorized A. B. to execute and return this writ. E. F., 
justice of the peace;” and the person so empowered shall 
thereupon possess all the authority of a constable in relation 
to the execution of such process, and shall be subject to the 
same obligations, and shall receive the same fees for his 
services. 


APPEARANCE. 


n101 SPpear- Sec. 17. The parties are entitled to one hour in which to 
appear, after the time mentioned in the summons for appear- 
ances, but are not bound to remain longer than thattime, un- 
less both parties have appeared, and the justice being present, 
is engaged in the trial of another cause. In such case the 
justice may postpone the time of appearance until the close 
of such trial. 


PLEADINGS. 


Pleadings Src. 18. The pleadings in justices’ courts must take place at 
piece.” "Ke the time mentioned in the summons for the appearance of the 
parties, or at such time thereafter, not exceeding one week, as 
the justice may appoint, for the convenience of the paties, 

and by their consent. 


Pieadingin SEC. 19. The pleadings in justices’ courts are: 
Justices‘ courts 


EEEREN : 1. The complaint by the plaintiff, stating the cause of ac- 
ion; 
2. The answer by defendant, stating the grounds of defense. 
3. When the answer sets up a counter claim by way of a 
set off, the reply by the plaintiff. 


Pleadings SEc. 20. The pleadings may be oral, or they may be in writ- 
maiig ing; if oral, the substance of them must be entered by the 
justice in his docket; if in writing, they must be filed in his 

office, and a reference to them made in his docket; they are 

not required to be in a particular form, but must be such as 

to enable a person of common understanding to know what 


is intended. 
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Sec. 21. The complaint must state in a plain and direct Complaint in 
manner the facts constituting the cause of action. 


Sec. 22. The answer must contain a denial of all the mater- , Answer how 
ial facts stated in the complaint which the defendant believes contain. 
to be untrue, and also a statement in a plain and direct man- 
ner of any other facts constituting a defense or a counter 
claim, by way of set-off, upon which an action might be brought 
by the defendant against the plaintiff in a justice’s court. 


Sec. 23. When the answer contains a counter claim, the Reply ot 
plaintiff may reply, denying any of the material allegations ^llowed. 


relating thereto. 
Src. 24. A statement in an answer or reply that the party , Pleadings 


has not sufficient knowledge or information in respect to a in cer îm certain 
particular allegation in the previous pleading of the adverse 


party to form a belief, is equivalent to denial. 


Sec. 25. When the cause of action or counter claim arises 9 Witten in. 
upon an account or instrument for the payment of money pleaded. 
only, it is sufficient for the party to deliver the account or in- 
strument to the court; and to state that there is due to him 
thereon from the adverse party, a specified sum which he 
claims to recover, or set off; the court may at any time of the 
pleading, require that such writing or account be exhibited to , To be ex- 
the inspection of the adverse party, with liberty to copy the party. 
same; or if not so exhibited, may prohibit its being after- 


wards given in evidence. 


Sec. 26. Every complaint, answer or reply mustbe verified mbleadinge 
by the oath of the party pleading; or if he be not present, fied by oath of 
by the oath of his agent or attorney, to the effect that he be- ene 
lieves it to be true; the verification must be oral or in writing, 
in comformity with the pleadings verified. 


Src. 27. Every material allegation in a complaint, or relat- | Statements in 
eadings not 
ing to a counter claim in an answer, not denied by the plead- denied, to be 
ing of the adverse party must, on the trial, be taken to be 
true except that when a defendant who has not been served 
with a copy of the complaint with the summons fails to ap- 
pear and answer, the plaintiff cannot recover without proving 


his case. 
Sec. 28. Either party may object to a pleading of his ad- Defective 


versary, or to any part thereof, that it is not sufficiently ex-3ijectefto 


plicit to enable him to understand it, or that it contains no 
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cause of action or defense, although it be taken as true. If 
the court deem the objection well founded, it must order the 
pleadings to be amended, and if the party refuse to amend, 
the defective pleading must be disregarded. 


ieaarianee tee Src. 29. A variance between the proof on thetrial and the 
pleadings to be allegations in the pleadings, must be disregarded as immate- 
rial, unless the court be satisfied that the adverse party has 


been biased to his prejudice thereby. 


Amendments SEC. 30. That pleadings may be amended at any time be- 
of pleadings 

when allowed. fore the trial, or during the trial, or upon appeal to supply 

any deficiency or omission in the allegation or denial, neces- 

sary to support the action or defense, “whien, by such amend- 

ment substantial justice will bepromoted. Ifthe amendment 

be made after the issue, and it be made to appear to the sat- 

isfaction of the court that an adjournment is necessary to the 

adverse party, in consequence of such an amendment, an ad- 

journment may be granted. The court may also, in its dis- 

Costs allowea Cretion, require as a condition for an amendment, the payment 

when adjourn’ of costs to the adverse party, to be fixed by the court, not 

pe more than three dollars; but such payment cannot be required 

unless an adjournment is made necessary by the amendment; 

nor can an amendment be allowed after a witness is sworn on 


a trial, when an adjournment will be made necessary. 
Adjournment Src. 31. When the pleadings of the parties shall have ta- 


when and on 

hat terme al- Ken place, the justice shall, upon the application of either par- 
ty, if sufficient cause be shown upon oath, adjourn the case 
for any time not exceeding thirty days; and upon an adjouin- 
ment all costs for the travel, attendance of witnesses, serving 
of subpenas, &c., shall be noted upon the docket to abide the 


final decision of the case. 


agen the Src. 32. If it appear, on the trial of any cause before a jus- 
come: in aue: tice of the peace, from the evidence of either party, that the 
how to proceed. title to lands is in question, which title shall be disputed by 
the other party, the justice shall immediately make an entry 
thereof, in his docket, and cease all further proceeding in the 
cause, and shall certify and return to the district court of the 
county atranscript of all the entries made in his docket rela- 
ting to the case, together with all the process and other.papers 
relating to the suit, in the same manner, and within the same 
time as upon an appeal; and thereupon the district court shall 
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proceed in the cause to find judgment and execution, the same 

as if the said suit had been originally commenced therein, 

and the costs shall abide the event of the suit. 

Sec. 33. Every adjournment after the first, shall be for such jåmes of ad- 

reasonable time as will enable the party to procure such ab- 

sent testimony or witness, as may be necessary and material 

which the party applying for the adjournment shall not have 

been able to procure by the use of proper diligence; and shall 

be at the cost of the party applying therefor, unless other 

wise ordered by the justice. 


SET-OFFS. 


i 


Src. 34. Counter claims which the defendant may have „Wren conn- 
er claims of 


against the plaintiff, may be* set off in the following cases, defendant may 
and under the following circumstances: 


1. It must be a demand arising upon a judgment, or upon a 
contract, express or implied, whether such contract be written 
or unvwriten, sealed, or without a seal, and if it be founded 
upon a bond or other contract having a penalty, the sum 
equitably due by virtue of condition only shall be set off. 

_ 2. It must be due to him in his own right, either as being 
the original creditor or payee, or as being the assignee and 
owner of the demand. 

3. It must be for real estate sold, or for money paid, or ser- 
vices done; or if it be not such a demand, the amount must 
be liquidated, or be capable of being liquidated by calcula- 
tion. 

_ 4. It must have existed at the time of the commencement of 
the suit, and must then have belonged to the defendant. 

.. 5. It can only be allowed in. actions founded upon demands 
which could themselves be the subject of set-off according to 
law. 

6. If there be. several defendants, the demands set off must 
be due to all of them jointly. 


7. It must be a demand existing against the plaintiff in the 
action, unless the suit be brought inthe name of a plaintiff 
who has no real interest in the contract upon which the suit 
is founded, in which case no set-off of a demand against the 
plaintiff shall be atlowed, unless as hereinafter specified. 
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8. If the action be founded upon a contract, other than a 
negotiable promissory note, or bill of exchange, which has 
been assigned by the plaintiff, a demand against such plain- 
tiff, or any asignee of such contract at the time of assignment 
thereof, and belonging to the defendant in good faith, before 
notice of such assignment, may be set off to the amount of 
the plaintiff’s debt, if the demands be such as might have been 
set off against such plaintiff or assignee, while the contract 
belonged to him. 


Claim against SEC. 35. If the action be upon a negotiable promissory note, 
note wien may OF bill of exchange which has been assigned to the plaintiff, 
beset om. after it becomes due, a set-off to the amount of the plaintiffs 

debt may be made of a demand existing against any person 
or persons, who shall have assigned or transferred such note 
or bill after it became due, if the demand be such as might 
have been set off against the assignor, while the note or bill 
belonged to him. 

get off when SEC. 36. If the plaintiff be a trustee for any other, or if the 
sult brought by suit be in the name of the plaintiff who has no real interest in 
allowed: the contract upon which the suit is founded, so much of a de- 

mand existing against those whom the plaintiff represents, or 
for those whose benefit the action is brought may be set off as 
will satisfy the plaintiff’s debt, if the same might have been 


set off in an action brought by those beneficially interested. 


Toentitiede. SEC. 37. To entietl a defendant to a set-off of any counter- 
fdan: io ei claim he may have against the plaintiff, he must specifically 
eee am and clearly allege the same in his answer, stating the partic- 

ular items of such counter claim; but no set off shall be al- 
lowed by a justice’s court, unless the same shall be alleged in 
the defendant’s answer as required in this section. 

Judgment Sec. 38. If the amount of the set-off duly established be 
provided” * equal to the plaintiff's debt or demand, judgment shall be en- 

tered that plaintiff take nothing by his action, if it be less 
than the plaintiffs debt or demand, the plaintiff shall have 
judgment for the residue only. 

Judgment Sec. 39. If there be found a balance due from the plaintiff 
eies us in the action to the defendant, judgment shall be rendered for 
defendant. the defendant for the amount thereof; but no such judgment 

shall be rendered against the plaintiff where the contract which 
is the subject of the suit shall have been assigned before the 
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commencement of such suit, nor for any balance due from any 
other person than the plaintiff in the action. 


BILL OF PARTICULARS. 


Sec. 40. In all suits before a justice of the peacc, on an ac- , Bill of partic: 
count, the plaintiff, his agent or attorney, shall file with such * otb perties. 
justice a bill of the particulars of his demand; and the defen- 
dant, if required by the plaintiff, his agent or attorney, shall 
file a like bill of the particulars he may claim, as a set-off ; 
and the evidence on the trial shall be confined to the items set 
forth in said bills. 

Src. 41. The bill of particulars must state, in a plain and State what, 
direct manner, the facts constituting the cause of action, or the 
claim to be set off. 

Sec. 42. The bill of particulars may be amended at any „mof emer, 
time before the trial, or during the trial, or upon appeal, to 
supply any deficiency, or omission in the items, when, by such 
amendments, substantial justice will be promoted, If the 
amendment be made at the time of, or during the trial, and it 
be made to appear, to the satisfaction of the justice, by oath, 
that an adjournment is necessary to the adverse party, in 
consequence of such amendment, an adjournment must be 
granted. The justice may also, in his discretion require, as a 
condition of an amendment, the payment of costs to the ad- 
verse party, to be fixed by the justice; but such payment can- 
not be required, unless an adjournment is made necessary by 
the amendment. 


WITNESSES AND DEPOSITIONS. 


Sec. 43. Any justice of the peace may issue subpenas to agustice may 


compel the attendance of witnesses to give evidence on any 10 compel at- 
trial pending before himself, or for the purpose of taking witnesses. 
depositions, or to perpetuate testimony. 

Sec. 44. A subpoena may be served by a sheriff, coroner, „How snbpena 
constable or any other person, and shall be served by reading 
the same or stating the contents thereof to the witness, or by 


leaving a copy thereof at his usual place of residence. 


Sec. 45. When not served by an officer or some person de- Xo beg pend 
_ puted for that purpose by a justice of the peace, no fees shall tain Cases. 
be charged in the suit for serving it. 
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eWtotomy Sec. 46. If any witness, having been subpoenaed, attend 
in certain cases and be not examined by either party, the costs of such. wit- 
ness shall be paid by the party ordering the subpena, unless 
the adverse party, by confessing the matter or otherwise, ren- 


der unnecessary the examination of such witness. 


naustice shall SEC. 47. Whenever it shall appear to the satifaction of the 


leue attach- justice by proof made before him, that any person duly sub- 

pese who fails »oenaed to appear before him ina snit, shall have failed with- 
out a just cause to attend as a witness in conformity to such 
subpeena, and the party in whose behalf such subpena was 
issued, or his agent, shall make oath that the testimony of 
such witness is material, the justice shall have power to issue 
an attachment to compel the attendance of such witness: 
Provided, however, That no attachment shall issue against a 
witness unless his mileage and one day’s attendance has been 
tendered or paid in advance. 


Howattach- SEC. 48. Every such attachment shall be executed in the 
ment shall be 


tar ee „Same manner as a warrant, and the fees of the officer for issu- 

for same. ing and serving the same, shall be paid by the person against 
whom the same was issued, unless he show reasonable cause 
to the satisfaction of the justice, for his omission to attend, 
in which case the party requiring such attachment, shall pay 
all costs of such attachment. 


inpert'anes'in SEC. 49. When a person arrested is brought before the jus- 


certain cases. tice, or when a person in attendance refuses tu testify asa wit- 
ness, and no valid excuse be shown, the justice may impose a 
fine on him not exceeding five dollars. An entry of such fine 
stating the reason therefor, must be made by the justice in his 
docket, and thereupon shall have the effect of a judgment in 
favor of the Territory of Dakota against the delinquent, and 
may be enforced against his person or property. Said money 
so collected shall be paid into the county treasury, for the 
support of common schools in said county. 


oaaae = Sec. 60. Every person subpenaed as aforesaid, and neglect- 


ing to appear, shall also be liable to the party in whose be- 
half he may have been subpenaed, for damages which such 
party may have sustained by his non-appearance: Provided, 
That said witness had one day’s attendance and his mileage 
tendered or paid in advance. 
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Sec. 51. Hither party in any civil suit pending before a jus: | mpegoritons 
tice, may, upon notice, cause the deposition of any witness 
therein, to be taken by any judge or justice of the peace, of 
any county in this Territory where the said witness may be. 
Sec. 52. The deposition shall be taken, certified and return- 5*™=- 
ed according to the law of the Territory concerning deposi- 
tions. 


Sec. 53. The justice shall allow every deposition taken, cer- „Conditions 
tified, and returned according to the provisions of this act to depositions are 
be read on the trial of the cause in which it is taken, in all ee". 
cases where the same testimony, if given verbally in court 
could have been received; but no such deposition shall be 
read on the trial unless it appears to.the justice that the wit- 
ness whose deposition is offered: 

1. Is dead or resides out of the county; or, 


2. Is unable or cannot easily attend before the justice, on 
account of sickness, age, or other bodily infirmity ; 


3. Has gone out of the county, without the consent or col- 
lusion of the party offering the deposition. 


ISSUING COMMISSIONS TO TAKE TESTIMONY BY JUSTICES OF THE 


PEACE. 
Src. 54. Whenever an issue of fact shall have been joined, mPepeston oe 
in any action or suit before a justice of the peace, and it shall witness not 


appear on the application of either party that any witness, county? 


net residing within the county where such suit is pending, is 
material in the prosecution or defense of such action or suit, 
the said justice may award a commission to one or more com- 
petent persons, authorizing them or any of them to examine 
such witness on oath upon the interrogation settled by the 
said justice, and certified by his approbation entered or en- 
dorsed thereon, or‘by the written agreement or assent of the 
parties annexed to such commission, to take and certify the 
depositions of such witness, and to return the same, according 
to the directions given, with such commission, in which com- 
mission both parties may unite. 


Sec. 55. Such commission may be granted at the instance of daan aach 
either party, by such justice of the peace, at any time, upon may be taken. 
proof that dtte notice of such application for such commission 


has been served on the adverse party at least two days before 
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the time of making such application; and whenever the de- 
fendant shall neglect to appear or plead in such action or suit, 
the justice may award a commission without notice to one or 
more competent persons, to examine such witness on vath 
upon interrogations proposed by the plaintiff to be settled by 
the justice, and certify the depositions, and return the same 
according to the directions given in such commission. 


narenoaition to Sec. 56. The commission shall be executed and returned as 
evidence 


sa neas pereon- ig prescribed by statute when a commission issues out of a 
court of record, and the deposition and testimony taken in 
pursuance thereof, shall be received on the trial, as testimony 
in the case, with the like effect, as if such witness were per- 
sonally examined at sugh trial. 

a Sec. 57. When the commission is executed in this Territory, 

subpenas, &c. the commissioner or commiesioners, shall havethe same pow- 
er to issue subpoenas, swear witnesses, and compel their at- 


tendance as justices of the peace have. 

phen setioa Src. 58. Whenever such commission shall be issued by any 
justice of the peace, the action or suit shall not be adjourned 
for more than ninety days, unless by consent and agreement 
of the parties of such aciion or suit. 

Feeof Justice Src. 59. The justice of the peace shall be entitled to one 

dollar for every commission issued and approved by him, in 
addition to the fees now allowed by law. 


TRIAL WITHOUT A JURY. 


made SEC. 60. At the time appointed for trial, if no jury shall 
totry action. have been demanded by either party, the justice shall proceed 
to try the action, shall hear the proofs, and determine the 

cause according to law and the right. 
Where parties SEC. 61. Where parties agree to enter, without process, be- 
without pro: fore a justice, any action of which such justice has cognizance, 
such justice shall enter the same on his docket, and proceed to 
trial, judgment, and execution, in all respects in the same 
manner as if the summons had been issued, served, and re- 

turned. 


TRIAL BY JURY. 
Parties fall- 
ing to appear Sec. 62. If either party shall fail to appear wifhin one hour 


bi 
hour, what after the time specified for the return of the process, or after 
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tke hour of adjournment, the justice shall dismiss the suit, or 
proceed to hear the proof of the party present, and render 
judgment thereon accordingly, as the case may require. 

Either party 


Src. 63. In every action to be brought by virtue of this act, may demand a 
it shall be lawful for either of the parties to the suit, or for!" 
the attorney of either of them, after issue be joined, before the 
court shall proceed to inquire into the merits of the cause, to 
demand of said court that the said action be tried by a jury 
of six persons, on first paying to the justice the jury fees in Fees of jury. 
advance, which shall be taxed against the party losing, and 
upon such demand the justice shall direct the sheriff or any ,,Sherif or 
constable of the county, who may be present, or if no officer ""™™mon Jary. 
be present, the justice may appoint a suitable person to per- presen tet 
form the duties required by this section, to whom he shall ad- '°* done. 
minister the following oath oraffirmation: “ You do solemnly 
swear (or affirm, as the case may be,) that you will perform 
the duties required of you, according to the best of your abil- 
ities, without partiality to either party;” and if in the opinion 
of the justice the jurors above required cannot appear forth- 
with, for the trial of the cause, the justice shall adjourn the „gaet 
cause, for such reasonable time as he may think proper, to when. ’' 
enable the officer to summon the said jurors, and for them to 
appear, which time shall be specifiedin the venire; the person 
so sworn shall write down the name of twelve persons, being 
inhabitants of the county, and possessing the qualifications 
necessary to constitute jurors in a court of record, from which 
list each party may strike out alternately three names, and in , 307. how 
case of the absence of either party, or of his refusal to strike 
out, the justice shall strike out of the said list three names, 
and shall thereupon issue a venire requiring the officer to 
‘summon the six persons whose names remain upon the above 
mentioned list, to appear at the time and place therein men- 
tioned, to serve as jurors for the trial of the cause named in. 
said venire: Provided, That if any of said jurors shall not at- 
tend, at the time so summoned to appear, or in case there 
should be legal objections raised to any of those who shall 
appear, it shall be the duty of the officer to summon a suff- 
cient number of talesmen to supply the deficiency. The jury th of jurors. 
so selected shall take the following oath or affirmation: “You 
and each of you do solemnly swear (or affirm) that you will 
well and truly try the matter of difference between ........ 5 
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plaintiff, and ........ , defendant, and true verdict give accor- 
ding to law and the evidence given to you in court; so help 
you God;” and after having beensworn they shall sit together 
and hear the several proofs and allegations of the parties, 
which shall be delivered in public in their presence. And to 
each witness on any trial the justice sha}] administer the fol- 
Oath of wit- lowing oath (or affirmation,) to-wit: ‘“You do swear in the 
er presence of Almighty God (or affirm,) that the evidence you 
shall give in this matter of difference between ........ , plain- 
tiff, and ........ , defendant, shall be the truth, the whole 
truth, and nothing but the truth, so help you God;” and after 
hearing the proofs and allegations, the jury shall be kept to- 
gether in some convenient place, until they all agree upon a 
verdict, or be discharged by the justice; and for which pur- 
pose a proper officer shall be sworn or affirmed, to whom the 
Gov eee said justice shall administer the following oath, to-wit: “You 
of Jury. do swear in the presence of Almighty God, that you will, to 
the utmost of your ability, keep every person sworn in this 
inquest together, in some private convenient place, without 
drink, except water; you will not suffer any. person to speak 
to them, nor speak to them yourself unless by order of the 
justice, except it be to ask them whether they have agreed on 
their verdict, or are discharged by the court, so help you God.” 
And when the jurors have agreed on their verdict, they shall 
deliver the same to the justice, in the same court, who is here- 
by required to give judgment thereupon, and to award execu- 
tion in manner hereinafter directed. 


When Jury Sec. 64. Whenever a justice shall be satisfied that a jury 
cannot agree. sworn in any civil causebefore him, after having been out any 
reasonable time, cannot agree on their verdict, he may dis- 
charge them and issue a new venire, unless the parties consent 

that the justice may render judgment. 


Persons sam- SEC. 65. Every person who shall be duly summoned as a ju- 
ned ae jurors 
i ror, and shall not appear, nor render a reasonable excuse for 


and tailing to 
fined. ibe his default, shall be subject to a fine not exceeding ten dollars. 


Ifpannelbe SEC. 66. The constable shall be in attendance on the court 
te to filsame, at and during the progress of the trial; andif from challenge 
or other cause the panel shall not be full, he may fill the same 

in the same manner as is done by the sheriff in the district 


court. 
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Sec. 67. When a jury shall be in attendance and the cause , Jury toattend 
shall be continued, the jurors must attend at the time and 


place appointed for the trial without further notice. 


Sec. 68. If either party object to the competency of a juror, aiao aneas 
the question thereon must be tried in a summary manner by "°?e4. 
the justice, who may examine the juror or other witness under 
oath. 


Sec. 69. When the jury shall have agreed upon their ver- ,,Deltver ver 
dict, they shall deliver it tu the justice publicly, who shall en- To be entered 
ter it upon his docket. 


- Src. 70. It shall be lawful for the justice before whom a i verdict im 
cause has been tried, on motion, and being satisfied that the iil may be 
verdict was obtained by fraud, partiality, or undue means, at 

any time within four days after the entering of judgment, to 

grant a new trial, and he shall set a time for the new trial, of 

which the opposite party shall have at least three day’s notice. 


Sec. 71. The opposite party shall also have a reasonable „Opposite par- 
notice of such motion for a new trial, if the same is not made thee of new triad 
on the day of the former trial, and in the presence of such 
party; such notice to be given by the applying party. Ifthe 
new trial shall be granted, or the jury be unable to agree, the 
proceedings shall be in all respects as upon the return of the 
summons, 


i Sec. 72. Upon the verdict being delivered to the justice, and Fees or Jury. 
before judgment being rendered thereon, each juror shall be 

entitled to receive one dollar at the hands of the successful 

party, which shall be taxed in the cost bill against the losing 

party. When the jury shall be unable to agree upon a ver- 

dict, the same compensation shall be paid them by the party 

calling the jury, and the same shall be taxed in the cost bill 

against the losing party. 


Sec. 73. In all cases which shall be tried by a jury before a toe eee 
justice of the peace, either party shall have the right to ex- duty of justice. 
cept to the opinion of the justice upon any question of law 
arising during the trial of the cause; and when either party 
shall allege such exception, it shall be the duty of the justice 
to sign and seal a bill containing such exception, if truly al- 
leged, with the point decided, so that the same may be made 
part of the record in the cause. 
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ancigmentof =. Sec. 74. Judgment, that the action be dismissed without 
put prejudice prejudice to a new action, may be entered with costs, in the 
following cases: 
1. When the plaintiff voluntarily dismisses the action before 
it is finally submitted; 


2. When he fails to appear at the time specified in the sum- 
Mons, or upon adjournment, or within one hour thereafter. 
ags Piaintia or Sec. 75. If the plaintiff fail to appear at the return day of 
to appear. the summons, and his bill of particulars be not filed and evi- 
dence before the justice, the action must be dismissed. Ifthe 
defendant fail to appear at the return day of the summons, 
and if either party fail to attend at the time to which a trial 
has been adjourned, or fail to make the necessary bill of par- 
ticulars, or fail in the proof on his part, the cause may pro- 
ceed at the request of the adverse party, and judgment must 
be given in conformity with the bill of particulars and proofs. 
When Juag- SEC. 76. When judgment shall have been rendered against 
ment against è Á 3 . 
absent defend- a defendant in his absence, the same may be set aside upon 
the following conditions: 


1. That his motion be made within ten days after such judg- 
ment was entered; 

2. That he pay or confess judgment for the costs awarded 
against him; 

3. That he notify in writing the opposite party, his agent, 
or attorney, or cause it to be done, of the opening of such 
judgment and of the time and place of trial at least five days 
before time, if the party reside in the county, and if he be not 
a resident of the county, by leaving a written notice thereof 
at the office of the justice ten days before the trial. 


When judg. Sec. 77. Upon a verdict, the justice must immediately ren- 

entered. der judgment accordingly. When the trial is by the justice, 
judgment must be entered immediately after the close of the 
trial, if the property of the defendant has been attached; in 
other cases it must be entered either at the close of the trial, 
or if the justice then desire further time to consider, on or by 
the fourth day thereafter, both days inclusive. 
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SEC. 78. When the amount due to either party exceeds the Maa eller 
sum for which the justice is authorized to enter judgment, such mtt excess. 
party may remit the excess, and judgment may be enteréd for 
the residue. A defendant need not remit such excess, and 
may withheld setting the same off, and a recovery for the 
amount set off and allowed, or any part thereof, shall not be 
a bar to his subsequent action for the amount withheld. 

Src. 79. If the defendant, any time before trial, offer, in ,,Whendefend: 


low judment to 


writing, to allow judgment to be taken against him for a speci- betaken 

fied sum, the plaintift may immediately have judgment there- Ehret or sich 
for with the costs then accrued. But if he does not accept °% 

such offer before the trial, and fail to recover in the action a 

sum equal to the offer, he cannot recover costs accrued after 

the offer; but costs must be adjudged against him. But the 

offer and failure to accept it, cannot be given in evidence, to 


effect the recovery, otherwise than to costs as above provided. 


JUDGMENT SET OFF AGAINST JUDGMENT. 


Sec. 60. If there be mutual justices judgments between the , Onejadzment 


may be eet-off 
same parties, upon which the time for appealing has elapsed, agalnt another 
on which there is no existing execution, one judgment on the 
application of either party, and reasonable notice given to the 
adverse party, may be set off against the other, by the justice 
before whom the judgment against which the set-off is pro- 


posed may be. 
Src. 81. If the judgment proposed as a set-off was rendered , When jade: 


ment proposed 
before another justice, the party proposing such set-off must as voto wae 
produce before the justice, a transcript of such judgment, np- "er Justice. 
on which there is a certificate of the justice rendering the judg- 
ment, that it is unsatisfied in whole or in part, and that there 
is no appeal or existing execution thereon, aad such tran- 
script was obtained for the purpose of being a set-off against 
the judgment to which it was offered as a set-off. The justice 
granting such transcript shall make entry thereof in his dock- 
et, and all further proceedings on such judgment shall be 
stayed, unless such transcript shall be returned with the prop- 
er justice’s certificate therein, that it has not been allowed in 
set-off. 


Sec. 82. If any justice shall set-off one judgment against aaaea ei 


another, he shall make an entry thereof in his docket, and ex- ™’***™ entry. 
59 
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JUSTICES CODE. 


ecution shall issue only for the balance which may be due 
after such set-off. If a justice shall allow a transcript of a 
judgment rendered by another justice to be set-off, he shall 
file such transcript among the papers relating to the judgment 
in which it is allowed in set-off. If he shall refuse such tran- 
script as a set-off, he shall so certify on the transcript and re- 
turn the same to the party who offered it. 


ENTERING JUDGMENT BY CONFESSION. 


Sec. 83. That any justice of the peace in this Territory may 
enter a judgment by confession, if the defendant or defendants 
in any case, when the debts or damages shall not exceed one 
hundred dollars, with such stay of execution as may be 
agreed on by the parties interested in such judgment. 


Sec. 84. No confession shall be taken or judgment rendered 


ferson may be thereon unless the following requisites be complied with: 


Statement 
and affidavit. 


Jas‘ice to 
give certified 
tranecript. 


1. The defendant must personally appear before the justice; 

2. The confession shall be in writing, signed by the defen- 
dant and verified by his vath, and filed with the justice. 

3. If it be for money due or to become due, the confession 
must state concisely the facts out of which it arose, and mnst 
show that the sum confessed therefor is honestly due or to be. 
come due. If itis for the purpose of securing a contingent 
liability, it must state concisely the facts constituting the lia- 
bility, and must show that the sum confessed therefor does 
not exceed the same. 

Sec. 85. The statement and affidavit must be filed with the 
justice of tle peace, who must endorse upon it the time of fil- 
ing, and must enter upon his judgment book a judgment for 
the amount confessed, with one dollar costs. The statement 
and affidavit, with the judgment endorsed thereupon, becomg 
the judgment roll. 

Sec. 86. Every justice, on demand of any person in whose 
favor a judgment has been confessed, as hereinbefore provided, 
shall give a certified transcript of such judgment, and the clerk 
of the district court of the same county in which judgment 
was rendered, shall, upon the production of any such tran- 
script, file the same in his office, and forthwith enter such 
judgment in his docket of the district court judgment and de- 
crees, and shall note the time of filing such transcript. 
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Src. 87. Every such judgment from the time of filing the pudgment to 
transcript thereof, shall have the same lien on the real estate estate. 
of the defendant or defendants in the county, as may be al- 
lowed by law to a judgment of the district court of the same 
county, shall be equally under the control of the district court, 
and shall be carried with the execution in the same manner 
and with like effect as the judgment of such district courts, but 
no execution shall be in force thereon, out of the district 
court, until an execution shall have been in force by a justice 
and returned, that the defendant or defendants have no goods 
or chattels whereon to levy the same. 


Sec. 88. In case where the plaintiff shall be non-suited, or | When jnāg- 
withdraw his action, or where judgment shall be confessed, and dered by jue 
in all cases where a verdict shall be rendered, the justice shall 
forthwith render judgment, and shall enter the same in his 
docket. In all other cases he shall render judgment and 
enter the same in his docket on or before the fourth day there- 


after, both days inclusive. 
APPEALS. 


Sec. 89. In all cases not otherwise especially provided for Appeal. 
by law, either party may appeal from the final judgment of 
any justice of the peace, to the district court of the county 
where the judgment was rendered. 


Src. 90. If either the plaintiff or defendant, in their bill of when either 
particulars, claim more than ten dollars, the case may be ap- Ippo” "° 
pealed to the district court; but if neither party demand a 
greater sum than ten, and the case is tried by jury there shall 


be no appeal. 
Sec. 91. The party appealing shall, within ten days from Party appeat- 


the rendition of judgment, enter into an undertaking to the wei ere ee 
adverse party with at least one good and sufficient surety to 
be approved by such justice, in a sum not less than fifty dol- 
lars in any case, nor less than double the amount of judgment 


and costs, conditioned: 


1. That the appellant will prosecute his appeal to effect and 
without unnecessary delay; 

2. That if judgment be adjudged against him on the ap- 
peal, he will satisfy such judgment and costs. 
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room appeal Sec. 92. And the said justice shall make out a certified 
transcript of his proceedings, including the undertaking taken 
for such appeal, aud shall, on demand, deliver the same to 
the appellant, or his agent, who shall deliver the same to the 
clerk of the court to which appeal may be taken, on or before 
the second day of the term thereof, next following such ap- 
peal; and such justice shall also deliver or transmit the bill 
or bills of particulars, the depositions and all other original 
papers, if any used on the trial before him, to such clerk, on 
or before the second day of such term; and all other proceed- 
ings before the justice of the peace, in that case, shall cease 
and be stayed from the time of entering into such undertak- 
ing. 
Clerk to fle SEC. 93. The clerk on receiving such: transcript and other pa- 
ie pers as aforesaid, shall file the same and docket the appeal. 


„getes same SEC. 94. The plaintiff in the court below shall be the plain- 

low. tiff in the district court; and the parties shall proceed in all 
respects in the same manner, as thuugh the action had been 
originally instituted in the said court. 

If appellant SEC. 95. If the appellant shall fail to deliver the transcript, 
papers tocierk, and other papers, if any, to the clerk, and have his appeal 
judgment. docketed as aforesaid, on or before the second day of the term 

of the said court next after such appeal, the appellee may, at 
the same term of said court, file a transcript of the proceed- 
ings of such justice, and the said cause shall, on motion of 
said appellee, be docketed; and the court is authorized and 
required, on his application, either to enter up a judgment in 
his favor, similar to that entered by the justice of the peace, 
and for all the costs that have accrued in the court, and 
award execution thereon; or such court may, with the consent 
of such appellee, dismiss the appeal, at the cost of the ap- 
pellant, and remand the cause to the justice of the peace, to 
be thereafter proceeded in as if no appeal had been taken; 
and if the plaintiff in the action before the justice shall ap- 
peal from any judgment rendered against such plaintiff, and 
after having filed his transcript and caused such appeal to be 
docketed according to the provisions of this act, shall fail to 
file petition, or otherwise neglect to prosecute the same, to final 
judgment, so that said plaintiff shall become non-suited, it 
shall be the duty of said court to render judgment against 
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such appellant for the amount of the judgment rendered 
against him by the justice, together with interest accrued 
thereon and for costs of suit, and to award execution there- 
for, as in other cases. 


Sec. 96. If both parties fail to enter such appeal within the , Coutttotssue 
time limited as aforesaid, the justice, on receiving a certificate when. 
from the clerk of the court, stating that the appeal was not 
entered, or being entered, was dismissed as aforesaid, shall 
thereupon issue execution upon the judgment, in the same 
manner as if such appeal had never been taken. 


Src. 97. If any person, appealing from a judgment render- paion $i. 


ed in his favor, shall not recover a greater sum than the tain cascs shall 
amount for which judgment was rendered, besides costs and ferent anid at- 
the interest accruing thereon, every such appellant shall pay 

the costs of such appeal, (including a fee of five dollars to de- 

fendant’s attorney); and in case the defendant shall demand 

a greater set-off, before the justice, than shall be allowed him 

in case he takes an appeal to the district court, he shall. in 

like manner pay all costs in the appellate court, including a 

like fee to the plaintiff’s attorney. 

Src. 98. When any appeal shall be dismissed, or when when enrety 
judgment shall be entered in the district court against the ap- taking” 
pellant, the surety in the undertaking shall be liable to the 
appellee for the whole amount of the debt, costs, and dama- 
ges, recovered against the appellant. 


Sec. 99. When an appeal, taken to the district court, shall wren appesi 
there be quashed, by reason of irregularity in taking or con- hai f° 
summating the same, the cause for quashing shall be stated 
in the order of the court, and a transcript of such order shall 
be lodged with such justice, who shall thereupon proceed to 
issue execution, in the same manner as if no appeal had been 


taken. 

Sec. 100. In proceeding on appeal when the surety in the wnen nnaer- 
undertaking shall be insufficient, or such undertaking may be {aking taput, 
insufficient, in form or amount, it shall be lawful for the court, %°"""™" 
on motion to order a change or renewal of such undertaking. 

Sec. 101. Appeals in the following cases shall not be al- reala not 
lowed: atlowed in cer- 
1. On judgments rendered on execution; 
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2. In jury trials where neither party claim in their bill of 
particulars a sum exceeding ten dollars; 

3. In the action for the forcible entry and detention, or for- 
cible detention of real property; 

4. In trials of the right of property, under the statutes, 
either levied upon by execution or attached. 

What tobe SEC. 102. When the term of office of a justice shall expire 
done whifice of between the dates of judgment and the time limited for ap- 
uatice exttes peal, such justice may take the undertaking for appeal at any 
of jndgmavn_ time before he has delivered his docket to his successor, and 
ited for appeal. ive the appealing party a transcript. After the delivery of 

the docket, the undertaking shall be given to his successor, 
and it shall be his duty to give the transcript and do and per- 
form all things required of his predecessor. 

No appeal al- SEC. 103. No appeal shall be allowed in anz case unless the 
goran nates following requirement be complied with, in addition tu those 
ten days. before mentioned, viz: Within teri days after judgment is ren- 

dered, an affidavit shall be filed with the justice before whom 
the cause was tried, stating that the appeal is made in good 
faith and not for the purpose of delay. 

Form of un. SEC. 194. The recognizance or undertaking required by sec- 
dertaking. = tion 90 of this act, may be in the following form: 

We ........ and ........ acknowledge ourselves to owe 
and be indebted unto ........ in the sum of ........ dollars, 
to be levied of owr several goods and chattels, lands and tene- 
ments, to the use of .......... -or his assigns, if default be 
made in the condition following, to-wit: Whereas the said 
Danina s has applied for an appeal from the judgment of .... 
.... & justice of the peace of the county of ........ , Territory 
of Dakota, rendered ........ day of ........ , A. D. 18.., in 
an action between ........ , plaintiff, and ........ defendant; 
now if the said appellant shall prosecute his appeal to effect 
and without unnecessary delay, and if judgment be adjudged 
against him on the appeal, he will satisfy such judgment and 
costs, and if he shall abide the order the district court may 
make therein, then this recognizance to be void, otherwise of 
force. 


C. D. [skaL.] 
E. F. [sEAL.] 
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Taken and acknowleged before me this ........ day of.... 
A. D. 18... 
G. H. Justice of the peace. 


Sec. 105. Upon an appeal being made, according to the pA proceed 
foregoing provisions, the justice shall allow the same, and phen an appeat 
make an entry of such allowance in his docket; and all fur- 
ther proceedings on the judgment before the justice shall be 
suspended by the allowance of the appeal; and if in the mean 
time execution shall have been issued, the justice shall give 


the applicant a certificate that such appeal has been allowed. 


Sec. 106. On such certificate being presented to the officer ae to re 
holding the execution, he shall forthwith release the property taken ‘on ere. 


of the defendant that may have been taken on execution. aya 


Sec. 107. If a justice fail to allow anappeal in a case, when mie slice 
the same ought to have been allowed, the district court, on appea 
such fact satisfactorily appearing, may by rule and attach- 
ment compel the justice to allow the same, and to return his 
proceedings in the suit, together with all papers required to 


be returned by him. 


SEc. 108. Whenever the court is satisfied that the return of rer. 
the justice is substantially erroneous or defective, the court roneons or de 


may by rule and attachment compel him to amend the same. 
Sec. 109. No appeal allowed by a justiceshall be dismissed „Apres! not to 


on account of there being no recognizance, or that the recog- certain cases. 
nizance given is defective, if the appellant will before the mo- 
tion to dismiss is determined enter before the district court in- 
to such recognizance as he ought to have entered into before 
the allowance of the appeal, and pay all costs that shall be 


incurred by reason of such default or omission. 


Src. 110. All appeals allowed, ten days before the first day appeals when 
of the term of district court next after the appeal allowed, ““"™"~ 
shall be determined at such term, unless continued for cause. 


Seo. 111. In all cases of appeal from a justices’ court, if the 1r Judgment 
judgment of the justice be affirmed, or if on trial anew in the Armed, jad : 
district court, the judgment be against the appellant, such derea against 
judgment shall be rendered against him and his sureties in Bye 
the recognizance for the appeal. 


Sec. 112. If upon an execution being issued upon such judg- When execu- 


ment, the principal shall not pay such execution, and the forced against 


officer cannot find sufficient property of said principal to sat- 
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isfy the same, such execution shall be enforced against the 
sureties, and the officer shall specify on his return, by whom 
the money was paid, and the time thereof. 


When surety SEC. 113. After the return of an execution satisfied in whole 
tom sie orin part out of the security, such security, shall be entitled 
principal. to a judgment on motion against the principal for the amount 

so paid by him, together with interest at twelve per cent. per 
annum from the time of payment; such motion must be made 
within one year after the return day of the execution, and the 
retuin of the officer shall be evidence upon the hearing of such 


motion of the facts therein stated. 


No appeal al. SEC. 114. No appeal shall be allowed by any justice of the 
lowed antil aP peace, until the appellant, in addition to the requirements of 
en section ninety and one hundred and two of this act, shall pay 

all costs which may have accrued in the justices’ court, and 
one dollar for the return of the justice. 

I judgment SEC. 115. If a judgment rendered before a justice be col- 
tered court to lected, and afterwards be reversed by the court above, the 
aa of amont. court shall award restitution of the amountcollected, with in- 

terest from the time of collection, and execution may issue 


thereon. 


yo Proper, Sec. 116. No officer having an execution shall be allowed 
execution. = ty levy the same upon any property of the judgment creditor 
which by law is exempt from execution for debt; except in 


cases specified in this act. 


EXECUTIONS. 


may ‘heue any SEC. 117. Execution for the enforcement of a judgment be- 


fveyeare ex. fore a justice of the peace (except where it has been taken to 

cept when, &¢- the district court on error or appeal, or docketed therein, or 
during the time it may be stayed, as provided by this act,) 
may issue by the justice before whom the judgment was ren- 
dered, or by his successor in office, on the application of the 
party entitled thereto, at any time within five years of en- 
try of the judgment, or the date of the last execution issued 
thereon. 


tvbatexeca- SEC. 118. The execution shall command the officer to levy 


mand oficer. the debt or damages, together with the interest thereon and 
the costs, upon the goods and chattels of the person against 
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whom the execution shall be granted, (his arms and accoutre- 
ments excepted, and also such other articles as are exempt by 
Jaw, from execution,) and to pay the money within thirty 
days from date, to the justice who issued the execution, to 
render to the party who recovered the same. 


Src. 120. Before any execution shall be delivered, the jus- ,Amonctof | 
tice shall state in his docket, and also on the back of his ex- ta be indore 
ecution, the amonnt of the debt or damages and costs separ- 
ately, and the officer receiving such execution, shall indorse 


thereon the time of the reception of the same. 


- Sec. 121. If any execution be not satisfied, it may, at the „Renewal of 
request of the plaintiff, be removed [renewed] from time to time, 

by the justice issuing the same, by an indorsement thereon to 
that effect, signed by him, and dated when the sarfie shall be 
made; if any part of such execution has been satisfied, the 
indorsement of renewal shall express the sum due on the ex- 

ecution; every sach indorsement shall renew the execution in 
full force, in all respects for thirty days, and no longer. Any 

entry of such renewed shall be made in the docket of the jus- ` 
tice. 

Sec. 122. If there be no proptery found, or if the good sand  arnisheee. 

chattels levied on are not sufficient to satisfy such execution, 
the officer shall upon the demand of the plaintiff, summon in 
writing as garnishees, such persons as may be named to him 
by the plaintiff or his agent, to appear before the justice on 
the return day of the execution, to answer such interrogator- 
ies as may be put to them, touching their liabilities as garni- 
shees; and like proceeding shall be had thereon before the 
justice to final judgment and execution, as suits instituted by 
attachment in justice’s court. 


Sec. 123. The officer who shall hold an execution, shall re- | Omcer shalt 
ceive all money tendered to him in payment thereof, and shall ed Bien tear, 


indorse the same on the execution, and give the person pay- breion cn 


ing the same a receipt therefor, in which shall be specified on 18 receipt. 
what acconnt the same was paid, if demanded. 
SEC. 124. When any judgment shall be obtained against any -Original al Juag- 


person who shall have entered himself bail on the docket of main good in 


any justice of the peace, agreeably to the provisions of this entered sa bal). 
act, the original judgment shall remain good and valid in law, 
for the use of such bail, who at any time thereafter, may 
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sue out execution on such judgment against the goods and 
chattels of the defendant, for the use of such bail, which shall 
be so indorsed by the justice; and such bail shall also be en- 
titled to a transcript of such judgment, for his own use; which 
shall have the same force and effect as transcripts in other 
cases. 


weareution, SEC. 125. The execution must be directed to a constable of 
the county, and subscribed by the justice by whom the judg- 
ment was rendered, ur his successor in office, and must bear 
date the day of its delivery to the officer to be executed. It 
must intelligibly refer to the judgment, by stating the names 
of the parties, and the name of the justice before whom, and 
of the county where, and the time when it was rendered, the 
amount of tke judgment, and, if less than the whole is due, 
the true amuunt due thereon. It must require the constable 
substantially as follows: 

1. 1t must direct the officer to collect the amount of the judg- 
ment of vut the personal property of the debtor, and pay the 
same to the party entitled thereto; 


2. If it be acase where any of the judgment debtors are 
certified on the docket as surety, it shall command that the 
money be made of the personal property of the principal 
debtor, and for want thereof, of the personal property of the 
surety. In such cases the personal property of the principal 
subject to execution within the jurisdiction, shall be exhaust- 
ed, before any property of the bail shall be taken in execu- 
tion; 

antata, B. It must in all cases direct the officer to make return of 

metura wubia the execution and the certificate thereon, showing the manner 
in which he has executed the same, in thirty days from the 
time of his receipt thereof. 


aano telat Sec. 126. Upon an execution on a judgment against joint 
debtors, upon one or more of whom the summons was not 
served the execution shall contain a direction to collect the 
amount of the joint property of all the defendants, or the sep- 
arate property of the persons upon whom the summons was 
served, to be specified by name. 

eey SEC. 127. A constable is liable to the party in, whose favor 

in whose favor an execution issued to him for the amount thereof, in the fol- 


fyued i" lowing case: when he suffers thirty days to elapse without 
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making a true return thereof to the justice, and paying to him 
or to the party entitled, the money collected thereon by him. 

Sec. 128. When an execution shall be returned unsatisfied „Whea an exe. 
for the want of goods and chattels, the justice shall, unless nnvatieded jus- 
otherwise directed by the party for whom the execution issued, mence serion 
commence an action on the undertaking for the stay of execu-.* 
tion, and, su soon as judgment is obtained thereon, shall issue 
execution, and if such execution be returned unsatisfied in 
whole or in part, for want of goods and chattels of the bail 
whereon to levy, then the plaintiff may demand and have ex- 
ecution on the original judgment, for the amount remaining 
due. 


STAY OF EXECUTION. 


SEc. 129. Any person against whom judgment may be ren- Bt a oe 


dered under the provisions of this act, except as hereinafter Judgment le 


excepted, may have stay of execution for the several periods have stay br 
hereinafter mentioned, by entering into an undertaking with "»äer'aking. 
the adverse party, within ten days after the rendition of such 
judgment, with good and sufficient surety resident of the 
county, as the justice shall approve, conditional for the pay- 
ment of the amount of such judgment, interest, and costs, and 
costs that may accrue; which undertaking shall be entered on 
the docket of the justice, and be signed by the surety. 
Src. 130. The stay of execution hereby authorized shall be watt aad for 
granted as follows, namely: granted 
1. On any judgment for five dollars and under, the stay pne 
shall be for thirty days; 

2. On any judgment exceeding five and under fifty dollars, 
the stay shall be for sixty days; 

3. On any judgment for fifty dollars and over, and under 
one hundred dollars, the stay shall be for ninety days; and 

4. Where judgment is obtained against a surety, and he 
takes a stay thereon, and he obtains judgment against the 
principal, stay of execution must be allowed on the judgment ` 
against the principal only so long, that the stay will expire 
one month before that allowed to the surety on the judgment 
against him. 
. Sec. 131. No stay of execution on judgments rendered in „iostan tobe 
the following cases shall be allowed: taln cascs, 
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1. On judgments rendered against justices of the peace for 
refusing to pay over money by them collected or received in 
their official capacity ; 

2. On any judgment rendered against a constable for fail- 
ing to make return, making a false return, or refusing to pay 
over money collected in his official capacity ; 

3. On judgments against bail for the stay of execution; 


4. Where judgment is rendered in favor of bail, who have 
been compelled by judgment to pay over money on account of 
their principal; 

5. On judgments obtained by constables or undertakings 
executed to them for the delivery of property. 


called wn” SEC. 132. If the execution issued before the undertaking for 


stay, or that required in case of appeal be given, and such 
undertaking be given afterward, and within the time allowed, 


the justice shall recall the execution. 


renben earet Sec. 133. Where any person who has become bail for stay 


eparher coontY of execution, shall remove before the expiration of such stay, 

into any other county or state, the justice shall, on demand, 

issue execution against the goods and chattels of the defen- 

dant, or other party against whom the original judgment was 

rendered, to be proceeded with as in other cases. When any 

surety for the stay of execution shall become apprehensive 

that, by delaying the execution until the expiration of the full 

time of such stay, he or she may be compelled to pay the 

hen may judgment, it shall be lawful for such surety to make and file 

* affidavit of the fact before the justice on whose docket the 

judgment is entered; whereupon such justiceshall issue exe- 

cution against the judgment debtor, which shall be proceeded 

antt be die-in as in other cases: Provided, Such bail shall not thereby be 

Hability. discharged from liability, but may be proceeded against after 

the expiration of the term of stay, in the same manner as if 
execution had not issued as aforesaid. 


wrrendnds. = Sec. 134. If the judgment debtor shall, within ten days 
tera nto fur, after levying such execution, enter into a further,undertaking 
ing, &c. for the stay of execution, during so much of the first stay as 
remains then unexpired, and shall pay costs of the execution 
issued against him as aforesaid, it shall be the duty of the 
justice to take.such further undertaking, and recall the execu- 
tion; and the person who last became surety shall first be 
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proceeded against, until it shall appear by the return of the 
constable, that he or she has no goods whereun to levy, be- 
fore proceedings shall be instituted on the undertaking first 
given. 

Sec. 135. At any time before the stay shall expire, if the , When under- 
justice taking the surety, or his successor in office, shall be- suficlent. 
come satisfied that the surety is insufficient, it shall be his 
duty to cause written notice thereof to be given to the defen- 
dant, or if he absent, that the same be left at his residence, 
requiring him to give additional surety, on or by the third day 
after the giving of such notice; if the surety be not given, such 
facts shall be entered on the docket, and he shall immediate- 
ly issue execution against the defendant fur the collection of 
the judgment. If within ten days after the issuing of such 
execution, surety to the satisfaction of the justice be given, the 
execution shall be recalled, and stayed until the expiration of 
the original stay. If at the expiration of such stay, the judg- 
ment be not paid, the execution shall issue against the prin- 
cipal and bail; if the principal do not satisfy the execution, 
and the officer cannot find sufficient property, not exempt by 
law, belonging to him upon which to levy, he shall levy upon 
the property, not exempt by law, of the bail, and in his return 
shall state what amount of the money collected by him on 
the execution, was collected by him from the bail, and the time 
when the same was received. 


CHANGE OF PLACE OF TRIAL. 


Sec. 136. If, on the return of the process, or at any time mhen party 
before trial shall have commenced in any causeor proceeding, change of 
civil or criminal, either party, his agent or attorney, shall" 
make affidavit that the justice before whom ‘the same is pend- 
ing is a material witness for said defendant, without whose 
testimony he cannot safely proceed to a trial thereof; or that 
from prejudice, bias, or other cause, he believes such justice 
will not decide impartially in the matter; or if it shall be 
proven that the justice is near of kin to the plaintiff, then, in 
such case, the said justice shall transfer said suit and all other 

‘papers appertaining to the same, to some other justice of the 
same or adjoining precinct, who may thereupon proceed to 
hear and determine the same in the same manner as it would 
have been lawful for the justice before whom the said cause or 
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Proviso. proceeding was commenced to have done: Provided, That no 
cause or proceeding shall be removed more than once. 


Conte paid by Src. 1387. Before any such change shall be allowed, the costs, 
for change. as specified in the next following section, shall be paid by the 
party applying for such change. 
nafhatcostato SEC. 138. When such change is at the instance of the plain- 
whom. tiff, he shall be caxed with all the costs which have accrued, 
and which shall accrue in the cause, until such transcript and 
papers shall be delivered to the justice to whom such cause is 
removed for trial; and when on the application of the defen- 
dant, he shall be taxed for the costs which have accrued for 
issuing subpeenas for witnesses, and service thereof, witness- 
es’ fees, and costs of the justice for transferring the cause to 
the docket of the other justice. 


SALE OF PROPERTY UNDER EXECUTION. 


aOmeertorive Sec. 139. The officer after taking goods and chattels into 
his custody by virtue of an execution, shall, without delay, 
give public notice, by at least three advertisements, put up at 
three public places in the township or precinct where the prop- 
erty is to be sold, of the time and place when and where the 
same shall be exposed for sale. Such notice shall describe the 
goods and chattels taken, and shall be put up atleast ten days 
before the day of sale. 


qmr toell Sec. 140. At the time so appointed, the officer shall expose 
bidder. the goods and chattels to sale at public vendue to the highest 
bidder. The officer shall, in all cases, return the execution, 
and have the money before the justice at the time of making 

such return. 


No officer Src. 141. No officer shall, directly or indirectly, purchase 
shall parchasc. > 
any goods and chattels at any sale made by him upon execu- 
tion; but every such sale shall be absolutely void. 


REPLEVIN OF PROPERTY. 


argtition to be Src. 142. When the object of the action is to recover the 
possession of personal property, the plaintiff or some other 
person shall, in all cases, before any writ shall be issued, file 
with the justice before whom the action is brought, a petition 
as provided in the fullowing section. 
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Sec. 143. The petition in replevin must be sworn to, and it Must te sorn 
must state: state. 
1. A particular description of the property claimed; 


2. Its actual value, and where there are several articles, the 
actual value of each; 


3. The facts constituting the plaintiff's right to the present 
possession thereof, and must define the extent of his interest 
in the property, whether it be full or qualified ownership; 


4. That it was neither taken on the order or judgment of a 
court against him,nor under an execution or attachment 
against him or against the property. Butif it was taken by 
either of these modes, then it must state the facts constituting 
an exemption from seizure by such process; 


5. The facts constituting the alleged cause of detention 
thereof according to his best belief; 

6. The amount of damages which the affiant believes the 
plaintiff ought to recover for the detention thereof. 


Sre. 144. The plaintiff or his agent shall also execute a Plaintiered 
-bond to the defendant, with sureties, to be approved by the co 
justice, in a penalty at least double the value (as stated in the bona. 
petition), of the property sought, conditioned that the plain- conditions. 
tiff will appear at the return day thereof and prosecute his 
action to judgment, and return,the property to the defendant, 
if a return thereof be ordered by the court, and also pay all 
costs and damages that may be adjudged against him; the 
bond shall be filed with the justice, and shall be for the use of 

any person injured by the proceeding. 

Sec. 145. The justice shall thereupon issue a writ, directed Pirate 
to the sheriff or any constable of the county, commanding him what to «tate. 
to take the property therein described and deliver the same to 
the plaintiff, and summon thedefendanttoappear and answer 
the same on the return day mentioned in the writ. 


Src. 146. In obedience to such writ, the officer must forth- OMe tre 
with take possession of the property mentioned in the writ, if Property. 
the same be in the possession of the defendant or his agent, 
for which purpose he may break open any dwelling house or 
other inclosure, having first demanded entrance, and exhibit 


his authority if required. 
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pagben third Sec. 147. If a third person claim the property, or any part 

Property. thereof, the plaintiff may amend and bring him in as a co- 
defendant, or the defendant may obtain his substitution by 
the proper mode, or the claimant may himself intervene by 
the process of intervenor. 


cof property Sec. 148. If the property sought be not obtained, the plain- 

obtained. tiff, if he establishes his right thereto, shall recover the value 
of that right; whether obtained or not, he shall recover the 
damages he has sustained in consequence of the illegal deten- 
tion thereof. 


apen dofen- SEC. 149. If the plaintiff fail to establish [his right to the 
cover damages. property, the defendant shall recover such damages, as under 
the circumstances he shows himself entitled to; and in addi- 
tion thereto may have judgment for the return of the property, 
or the value thereof, if the same has been taken out of his 


possession, or delivered to the plaintiff. 


Whenproper- SEC. 150. When any of the property is removed to another 
another county, county after the commencement of the action, counterparts of 
E S the writ of replevin may issue on the demand of the plaintiff 
to such other county, and may be executed upon such goods 
found in such county, and further writs of replevin and the 
necessary counterparts thereof may issue as often as may be 
necessary. 
Whenwrit Sec. 151. When it appears by affidavit that the property 
fated. Justice claimed has been disposed of or concealed, so that the writ 
attendance of cannot be executed, the justice of the peace may compel the 
attendance of the defendant and examine him on oath as to 
the situation of the property, and punish a willful obstruc- 
tion or hinderance of the writ, and disobedience of the order 
of the court in this respect, as in case of contempt. 


tonenomesr = Sec. 152. The sheriff or constable must return the writ on 

and whatto or before the return day of the notice, and shall state fally 
what he has done thereunder. If he has taken any property, 
he shall describe particularly the same. 

viket se, SEC. 153. The officer having taken the property, or any part 

Pymestcr thereof, shall forthwith deliver the same to the plaintiff, on 


ee, _ the payment of his costs. 
mbat Juag- SEC. 154. The judgment shall determine which party is en- 


determine. titled to the possession of the property, and shall designate 
his right therein, and if such party have not the possession 
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thereof, shall also determine the value of the right. of such 
party, which right shall be absolute as to an adverse party 
Having no right in such property, and shall also award such 
damages to either party as he may be entitled to, for illegal 
detention of such property. 


Src. 165. The party entitled thereto, may have executiun What party 
for the money found due him, or may, in his discretion, have scnsion of pro- 
execution for the delivery of the property, and if the property ss SE 
or any article thereof cannot be obtained on execution, he may 
have execution for the value of such article. 


Src. 156. When it appears by the return of the officer, OF | When proper. 
by the affidavit of the plaintiff, that any specific property or removed. 
which has been adjudged to belong to one party, has been 
concealed or removed by the other, the justice of the peace 
may require him to attend and be examined on oath respect- 
ing such matter, and may enforce his order in this respect as 
in cases of contempt. 


PROCEEDINGS BY ATTACHMENT. 


Src. 157. Any creditor shall be entitled to proceed by at- who entinea 
tachment in a justices’ court, against the property of his debt-atuthment 
or, in the cases, upon the conditions, and in the manner pro- 
vided in this act. 

Sec. 158. Before any such writ of attachment shall be iS- asmasvit to 
sued, the plaintiff, or some person in his behalf, shall make Mat asana 
and file with the justice, an affidavit stating that the defendant 
therein is indebted to the plaintiff, in a sum exceeding five 
dollars; and specifying the amount of such indebtedness, as 
near as may be, over and above all legal set-offs, and that the 
sume is due upon contract, expressed or implied, or upon 
judgment or decree of some court, and containing a further 
statement that the deponent has good reason to believe either: 

1. That the defendant is a non-resident corporation; or 

2. That the defendant is not a resident of this Territory, and 
has not resided therein for three months immediately preced- 
ing the time of making such affidavit; 

3. That the defendant has absconded, or is about to ab- 
scond from this Territory; 

4. That the defendant has removed, or is about to remove 
any of his property out of the county, with intent to defraud 
his creditors; 
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5. That the defendant resides in any other county in this 
Territory; 

6. That the defendant contracted the debt under fraudulent 
representations. 

7. That the defendant so conceals himself that the process 
of summons cannot be served upon him; or, 

8. That the defendant has fraudulently conveyed or dispos- 
ed of, or is about fraudulently to convey or dispose of any of 
his property or effects, so as to hinder or delay his creditors. 


Sec. 159. In the five first cases mentioned in the preceding 
section, the writ of attachment shall be returnable in three 
days; butin all other cases, it shall be returnable as an ordin- 
ary summons. 

Src. 160. The writ of attachment may be substantially in 
the following form: 

Territory of Dakota X 

County ofaa. | se: 
To the sheriff or any constable of said county: 


In the name of the Territory of Dakota, you are command- 
ed to attach the goods and chattels, moneys, effects and credits 
Of. cetcke. ,or so much thereof as shall be sufficient to satisfy 
thesum of........ , with interest and costs of suit, in whoso- 
ever hands or possession the same may be found in your 
county, and so provide that the goods and chattels and other 
things so attached may be subject to farther proceedings there- 
on, as the law requires; and also to summon the said ....... 
if to be found, to be and appear at my office in said county, 
on the ...... day of........ , A. D. 18.., at the hour of.... 
o’clock in the .... noon, to answer to ........ , in a civil ac- 
tion to his damage one hundred dollars or under. Given un- 
der my hand, this ...... day of ........ , A. D. 18... 

W. P., justice of the peace. 

Sec. 161. The officer shal] execute a writ of attachment, by 
summoning the defendant as in case of a summons if to be 
found within the county, and by attaching the goods and 
chattels, moneys and credits, of thedefendant, not exempt by 
law. 

Src. 162. When property of the defendant shall be actually 
seized on attachment, the defendant, or any other person for 
him, may obtain possession thereof, by giving bond and secur- 
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ity to the satisfaction of the officers executing the writ, in 
double the value of the property so attached, conditioned that 
the same shall be forthcoming, when and where the justice 
shall direct, and shall abide the judgment of the justice. 


Sec. 163. When property shall be seized on attachment, Perishable 
which is likely to perish or depreciate in value before the fo be done with 
probable end of the suit, or the keeping of which would be" 
attended with much loss or expense, the justice may order the 
same to be sold by the officer, in the same manner and on the 
same notice, as goods are required to be sold on an execution; 
and the proceeds of such sale shall remain in the hands of the 
officer, subject to be disposed of as the property would have 
been if seized upon in specie. 


Sec. 164. When property is seized on attachment, the jus- oPompencetion 
tice may allow to the officer having charge thereof, such com- keeping pro 
pensation for his trouble and expense in keeping and main- ° 
taining the same, as shall be reasonable and just. 


Src. 165. When the defendant cannot be summoned, and Notice to de- 
his property or effects shall be attached, if he do not appear iteaton.? °°” 
to the action at the return of the writ, the justice shall enter 
an order in his docket, requiring the plaintiff to give notice to 
the defendant, by publishing in a newspaper, if there be one 
printed in the county, or by three written or printed advertise- 
ments, set up at three of the most public places in the county, 
that a writ has been issued against him, and his property at- 
tached to satisfy the demand of the plaintiff; and that unless 
he appear before the justice at some time and place tu be men- 
tioned in said notice, not less than twenty nor more than nine- 
ty days from the date thereof, judgment will be rendered 
against him, and his property sold to pay the debt. 


Sec. 166. The notice may be in the following form: Form of no 
Territory of Dakota, sa a 
County of...... i 
Torden a a e Ea Le ROI ore 


You are hereby notified that a writ of attachment has been 
issued against you, and your property attached, to satisfy he 
demand ‘of ETE E, , amounting to...............0083 
Now, unless you shall appear before J. P., a justice of the 
peace in and for said county, at his office, on the............ 
day of..............4. Ae Da 18 ecg BE cies wee ce o’clock in 
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the........ noon, judgment will be rendered against you, and 
your property sold to pay the debt. 
Dated this............ day of............. , A. D. 18... 
E E TE Plaintiff. 


aaie” days SxEc. 167. Such notice shall be set up, or published at least 

fiteen days before the expiration of the time at which the. 
party is required to appear, and the setting up may be proved, 
either by the return of the officer upon a copy of the notice, 
or by the affidavit of any persun who would be a competent 
witness in the case. 


een Src. 168. When the defendant shall be notified as aforesaid, 


pom bocaterea. 210 shall not appear and answer to the action, his default 
shall be entered by the justice in his docket, and the plaintiff 
may proceed thereon to final judgment as in actions com- 
menced by summons; but no execution shall be issued on 
such judgment, either against the defendant, or money paid 
Bond to be to the justice thereon, until the plaintiff, or some person in his 
execution shal behalf, shall execute a bond in double the amount of such 
judgment, to the defendant with security, to be approved by 
the jastice, conditioned that if the defendant shall, within one 
year from the rendition of such judgment, appear and dis- 
prove the debt or damages adjudged against him, or any 
part thereof, the plaintiff will refund the whole, or such part 
thereof as may be found not justly due him ina review of the 
case. 


Proceedings SEC. 169. Like pleadings of the parties and like proceed- 

Inattechments. ings shall be had, as far as practicable, in suits commenced 
by attachment, and suits founded on contracts and commenced 
by summons. 


When and Src. 170. Attachments may be dissolved, on motion made 
ments ‘ue in behalf of the defendant, at any time before final judgment, 
eolved. 


if the defendant shall appear and plead to the action and 
give bond to the plaintiff, with good and sufficient surety to 
be approved by the justice, in double the amount of property, 
effects, and credits attached, conditioned that if judgment be 
rendered against him in such suit, he will pay the amount 
thereof, with costs and interest thereon. 

Proceedings SEC. 171. When any attachment shall be dissolved, the pro- 


mentdissclved. perty and effects attached shall be released, and the garni- 
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shees shall be discharged, and the suit proceed as if it had 
been commenced by a summons only. 


SEC. 172. When property of the defendant, found in the tastet inkasde 
hands or possession of any other person than the defendant» son my ay bere? 
shall be attached, such person may retain the possession ing Psecas 
thereof, by giving bond and security to the satisfaction of the 
officer executing the writ, in double the value of the property 
so attached, conditioned that the same shall be forthcoming 
when and where the justice shall direct, and shall abide the 
judgment of the justice. 


Sec. 173. When judgment shall be rendered in any attach- asin Orker 
ment case, execution may issue thereupon, and the property 
attached may be sold in the same manner as in other cases, 
except as otherwise provided by this act. 


sold 


Return day of 
Src. 174. The return day of the writ of attachment, when *tschment. 


issued at the commencement of the action, shall be the same 
as that of the summons; when issued afterwards, it shall be 


executed and returned forthwith. Week one 


al writs agains’ 
Sec. 175. When there are several writs of attachment against how execatea. 


the same person, in the hands of the same officer, they shall 
be executed in the same order in which they are received by 
said officer; he shall go to the place where the defendant’s 
property may be found, and there, in the presence of two cred- 
ible persons, declare that by virtue of said writ, he attaches 
said property at the suit of said plaintiff; and the officer, 
with two residents of the county, who shall be first sworn or 
affirmed by the officer, shall make a true inventory and ap- 
praisement of all property attached which shall be signed by 
the officer and said residents and returned with the writ; when 
the property can be come at, he shall take the same into cus- 
tody, and hold it subject to the order of the justice. 


Src. 176. Different attachments of the same property may Orders of en 
be made, and one inventory and appraisement shall be suffi- ” "° 
cient. The lien of the attachments shall be in the order in 
which they are served, and the subsequent attachments shall 
be served on the property, as in the hands of the officer, and 
subject to the prior attachments. The justice who issued the 
attachment having the priority of lien, shall determine all 
questions as to the priority of liens on the property attached. 
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poummoning SEC. 177. When the plaintiff, his agent or attorney, shall 

poration asgar- make oath, in writing, that he has good reason to and does 
believe that any person or corporation, to be named, and with- 
in the county where the action is brought, has property of the 
defendant (describing the same) in his possession, if the of- 
ficer cannot come at such property, he shall leave with such 
garnishee a copy of the writ of attachment, with a written 
notice that he appear before the justice at the return of the 
writ of the attachment, and answer as provided in section 
one hundred and seventy-nine. 


How writand SEC. 178. The copy of the writ and the notice shall be served 
notice served e e 
upon garni- UPON the garnishee as follows: if he be a person, they shall 
a be served upon him personally, or left at his usual place of 
residence; if a corporation, they shall be left with the presi- 
dent or other head of the same, or the security, cashier, or 
managing agent thereof. 


Garnishec Src. 179. The garnishee shall appear before the justice, in 
snd anseer’ accordance with the command of the notice, and shall answer, 
onder ost. under oath, all questions put to him touching the property of 

every description, and credits of the defendant, in his posses- 
sion or under his control, and he shall disclose truly, the 
amount owing by him to the defendant, whether due or not; 
and in case of a corporation, any stock therein held by or for 
the benefit of the defendant, at or after the service of the 


notice. 
Garnishee Sec. 180. A garnishee may pay the money owing to the de- 


owing 1o (o dofen- fendant by him, to the constable having the writ of attach- 
stable having ment, or into the court. He shall be discharged from liability 
to the defendant fur any money so paid, not exceeding the 
plaintiff’s claim. He shall not be subject to costs beyond 
those caused by his resistance of the claim against him; and 
if he disclose the property in his hands, or the true amount 
owing by him, and deliver or pay the same according to the 


order of the court, he shall be allowed his costs. 


If garnishee SEC. 181. If the garnishee do not appear and answer, as re- 
do not appear 
and answer he quired by section 179, the justice may proceed against him by 
eovted aerinee attachment, as for a contempt. 
a Sec. 182. If the garnishee appear and answer, and it is dis- 
covered on his examination, that at or after the service of the 


writ of attachment and notice upon him, he was possessed of 


Order of jus- 
tice. 
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any property of the defendant, or was indebted to him, the 
justice may order the delivery of such property and the pay- 
ment of the amount owiag by the garnishee into the court, or 
may permit the garnishee to retain the property or the amount 
owing, upon the execution of an undertaking to the plaintiff, 
by one or more sufficient sureties, to the effect that the amount 
shall be paid or the property forthcoming, as the court may 
direct. 

Sec. 183. If the garnishee fail to appear and answer, or if pif garnishee, 
he appear and answer, and his disclosure is not satisfactory Justice, plain- 
to the plaintiff; or if he fail to comply with the order of the cecdasin'uher 
justice to deliver the property and pay the money owing into ""* 
court, or give the undertaking required in the preceding sec- 
tion, the plaintiff may proceed against him in an action, in 
his own name, as in other cases; and thereupon such proceed- 
ing may be had as in other actions, and judgment may be 
rendered in favor of the plaintiff, for the amount of the prop- 
erty and credits of every kind of the defendant in the posses- 
sion of the garnishee, and for what shall appear to be owing 
by him to the defendant, and for the costs of the proceedings 
against the garnishee. If the plaintiff proceed against the 
garnishee by action, for the cause that his disclosure was un- 
satisfactory, unless it appear in the action that such disclosure 
was incomplete, the plaintiff shall pav the costs of such ac- 
tion. The judgment in this action may be enforced as judg- 
ments in other cases. 

Sec. 184. Final judgment shall not be rendered against the ,,4sto sow 


garnishee until the action against the defendant in attachment agaloat part 
has been determined; and if, in such action, judgment be ren- “*4*"8e- 
dered for the defendant in attachment, the garnishee shall be 
discharged and recover costs. If the plaintiff shall recover 
against the defendant in attachment, and the garnishee shall 
deliver up all property, moneys, and credits of the defendant 
in possession, and pay all moneys from him due as the court 
may order, the garnishee shall be discharged, and thecosts of 
the proceedings against him shall be paid out of the property 
and moneys so snrrendered, or as the court may think right 
and proper. 

Sec. 185. If judgment be rendered in the action for the de- Bed get judg. E 
fendant, the attachment shall be discharged, and the property $å for defen- 


attached or its proceeds shall be returned to him. meat abali be 
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mBo jade. Sec. 186. If judgment be rendered for the plaintiff, it shall 

for gianna’? be satisfied as follows: so much of the property remaining in 
the hands of the officer, after applying the moneys arising 
from the sale of perishable property, if any, whether held by 
legal or equitable right, as may be necessary to satisfy the 
judgment, shall. be sold by order of the justice, under the 
same restrictions and regulations as if the same had beer 
levied on by execution; and the money arising therefrom, 
with the amount which may be recovered from the garnishee, 
shall be applied to satisfy the judgment and costs. If there 
be not enough to satisfy the same, the judgment shall stand, 
and execution may issue thereon for the residue, in all re- 
spects as in other cases. Any surplus of the attached prop- 
erty or its proceeds, shall be returned to the defendant. 


PB lr ores Src. 287. The justice may order the constable to rep ossess 
stable to repos, himself, for the purpose of selling it, of any of the attached 
Sisched prop- : property which may have passed out of his hands without 
being sold or converted into money; and the constable shall 
under such order have the same power to take the property, 


as he would have under a writ of attachment. 
at- Sec. 188. If any of the property which has been attached, 


When 
tached paper oy be claimed by any person other than the defendant, the claim- 
another person 
validity of ant may have the validity of such claim tried, and such pro- 

tried. ceedings must be had thereon, with like effect, as in case the 
property had been seized upon execution issued by the justice 


and claimed by a third person. 


eaten several Sec. 189. Where several attachments are executed on the 
sre eread on same property, or the same persons are made garnishees, the 
justice may de- justice issuing the first writ, served on the motion of any of the 
pioitivew: Plaintiffs, may determine the amounts and priorities of the 


ree several dttachments, and the proceeds shall be applied ac 


cordingly. 
Return of of. SEC. 190. The officer shall return upon every writ of attach- 
ficer: ment what he had done under it. The return must show the 


property attached, and the time it was attached. When gar- 
nishees are served, their names, and the time each was served, 
must be stated. The officer shall also return, with the writ, all 
undertakings given under it. 


_Awnt of at- SEC. 191. A writ of attachment binds the property attached 


aa "kom from the time of service, and the garnishee shall stand liable 


Hage oF service. 
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to the plaintiff in attachment for all property, moneys, and 
credits in his hands, or due from him to the defendant, from 
the time he is served with a written notice, mentioned in sec- 

tion 177; but when property is attached in the hands of a 
- consignee or other person having a prior lien, his lien there- 
on shall not be affected by the attachment. 


Sec. 192. If the defendant, or other person in his behalf, at property to be 
any time before judgment, cause an undertaking to be exe-*** row 
cuted to the plaintiff by one or more sureties resident in the 
county, to be approved by the justice, in double the amount 
of the plaintiff’s claim, to be stated in his affidavit, to the ef- 
fect that the defendant shall perform the judgment of the jus- 
tice, the attachment in such action shall be discharged, and 
restitution made of any property taken under it, or the pro- 
ceeds thereof; such undertaking shall also discharge the lia- 
bility of a garnishee in such action, for any property of the 
defendant in his hands. 


Sec. 193. If in any case where a writ of attachment has Justice shan 
been issued by a justice of the peace, it shall appear from the fage to detrct 
return of the officer, and from examination of the garnishee, '° ` 
that no property, rights, credits, or effects of the defendant 
have been taken under the attachment, but that the defendant 
is the owner of an interest in real estate in the county, the 
justice before whom said action is pending shall, at the re- 
quest of the plaintiff, forthwith certify his proceedings to the 
district court of the proper county, and thereupon the clerk of 
said court shall docket said cause, and the action shall be pro- 
ceeded with in said court in all respects as if the same had 
originated therein. 


ADJOURNMENT. 
.SEc. 194. Upon the return day, if a jury be required, or if when jnatice 


the justice be actually engaged in other official business, he trisi aut how 
may adjourn the trial, without the consent of either party, as S 


follows: 
1. Where a party is in attendance who is not a resident of 
the county, the adjournment not to exceed forty-eight hours; 
2. In other cases not to exceed eight days, unless by con- 
sent of the parties. If the trial be not adjourned, it must 
take place immediately upon the return of the summons. 
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a Sec. 195. The trial may be adjourned upon the application of 

ot nib either party, without the consent of the other, for a period not 

pee exceeding thirty days, as follows: the party asking the ad- 
journment must, if required by his adversary, prove, by his 
own oath, or otherwise, that he cannot for want of material‘ 
testimony which he expects to procure, safely proceed to trial, 
he must also state on oath what particular facts he expects to 
prove by such absent witness, and that there is no person 
present, to his knowledge, by whom he can prove the facts set 
forth. Whereupon the opposite party may admit that the 
person named would, if present, testify as stated in the ap- 
plication for an adjournment, in which case the absence of 
such witness will cease to be a ground for adjournment. 


madountiae Sec. 196. An adjournment may be had either at the return 


Maeve but nor day, or at any subsequent time to which the cause may stand 


oo adjourned, on the application of either party, fur a period 
longer than thirty days, but not to exceed ninety days from 
the time of the return of the summons, upon compliance with 
the provisions of the preceding section, and upon proof, by 
the oath of the party or otherwise, to the satisfaction of the 
justice, that such party cannot be ready for trial before the 
time to which he desires an adjournment, for the want of ma- 
terial evidence, describing it; that the delay has not been 
made necessary by any,act or negligence on his part since the 
action has commenced, and that he expects to procure the eri- 
dence at the time stated by him. 


ARBLTRATIONS. 


Whomayact Sec. 197. At any time before trial and judgment rendered, 

as arbitrators, x A m 

how summoned the plaintiff and defendant consenting thereto, may have the 

and their fees. % X aey 
cause submitted to the arbitrament of three disinterested men, 
who shall be chosen by the parties; and if the arbitrators be 
present, they shall hear and determine the cause on oath or 
affirmation, to be administered by the justice. But if the per- 
sons chosen as arbitrators be not present, the justice shall is- 
sue summons for them to attend at the time and place appoint- 
ed fur the trial, which shall be served by any constable or the 
parties, as they may agree. The fees of arbitrators shall be 
the same as that paid to jurors 
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Src. 198. When the arbitrators shall convene and be quali- | fball hear | 
fied, they shall proceed to hear and determine the cause, and award. 
make out their award in writing, which shall be valid when 
signed by any two of them, and return the same to the justice, 
who shall thereupon enter such award upon his docket, and 
thereupon render judgment, and issue execution as in other 
cases. 


Sec. 199. Every judgment rendered on such award, shall ,,7@gmnt 


rendered on 


conclude the rights of the parties thereto, unless it shall be thal avind a 
made to appear to the justice of the peace who rendered such rent of pars o 
judgment, and within ten days after the rendition of the same, 
or to the district court, on appeal, that such award was ob- 


tained by fraud, corruption, or other undue means. 
Sec. 200. Whenever satisfactory proof shall be adduced be- Justice may 


fore such justice, within the period aforesaid, that such award for frand and ` 
was obtained by fraud, corruption, or other undue means, it de novo. 
shall be competent for such justice to set aside such award and 

his judgment thereon rendered, and thereupon proceed to 

such final trial and judgment, as if such award had never 


been made. 


Sec. 201. Bnt no appeal shall be allowed to the district aweben appeal 
court from a judgment of a justice of the peace rendered on Judgment ren. 
an award, unless the party praying such appeal shall file with 
such justice an affidavit, therein stating that he or she does 
verily believe that such award was obtained by fraud, corrup- 
tion or other undue means. 


Sec. 202. And if, on appeal from the judgment of a justice aie iter coats 
rendered on any such award, the district court shall be satis- awara iA irand 
fied that the award was obtained by fraud, corruption, or oth- 
er undue means, such court shall set aside the award, and pro- 
ceed to hear and determine the cause on the merits, as in 
other cases of appeal. 

Sec. 203. But if the court shall be of opinion that the award calf not fraud, 
was not obtained by fraud, corruption, or other undue means, der eae 
they shall render judgment thereon, for the cost of suit, and 
award execution as in other cases. 


TRIAL OF THE RIGHT OF PROPERTY. 


Src. 204. When a constable shall levy on or attach proper- or rocerding, 
ty, claimed by any person or persons, other than the party of property. 
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against whom the execution or attachment issued, the claim- 
ant or claimants shall give three days notice, in writing, to 
the plaintiff or his agent, or if not found within the county, 
then such notice shall be served by leaving a copy thereof at 
his usual place of abode in such county, of the time and place 
of the trial of the right to such property, which trial shall be 
had before some justice of the county, at least one day prior 
to the time appointed fur the sale of such property. 


proved when SEC. 205. If on the trial, the justice shall be satisfied from 

property be- the proof, that the property or any part thereof, belongs to 

claimant, the claimant or claimants, such justice shall render judgment 
against the party in whose favor such execution or attachment 
issued for the costs, and issue execution therefor, and shall, 
moreover, give a written order to the constable who levied on, 
or who may be charged with the duty of selling such property, 
directing him to restore the same, or so much thereof, as may 
have been found to belong to such claimant or claimants. 


„claimant fais = Sec. 206. But if the claimant or claimants fail to establish 
right Jadgment hig or their right to such property or any part thereof, the 
againet him. justice shall render judgment against such claimant or claim- 
ants for the costs that have accrued on account of such trial, 
and issue execution therefor; and the constable shall not be 
liable to the claimant or claimants for the property so taken. 


FORCIBLE ENTRY AND DETENTION OF PROPERTY. 


of func Sec. 207. Any justice, within his proper county, shall have 
power to inquire, in the manner hereinafter directed, as well 
against those who make unlawful and forcible entry into lands 
and tenements, and detain the same, as against those who 
having a lawful and peaceable entry into lands or tenements, 
unlawfully and by force hold the same; and if it befound upon 
such inquiry that an unlawful and forcible entry has been 
made, and that the same lands or tenements are held by force, 
or that the same, after a lawful entry are held unlawfally, then 
said justice shall cause the party complaining to have restitu- 
tion thereof. 


conting pro SEC. 208. Proceedings under this article may be had in all 


eganst. cases against tenants holding over their terms; in sales of real 
estate, on executions, orders, or other judicial process, when 
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the judgment debtor was in possession at the time of the ren- 
dition of judgment or decree, by virtue of which such sale was 
made; in sale by executors, administrators, guardians, and 
on partition, where any of the parties to the petition were in 
possession at the commencement of the suit, after such sales, 
so made on execution or otherwise, shall have been examined 
by the proper court, and the same by such court adjndged 
legal; and in case where the defendant is a settler or occupier 
of the lands or tenements, without color of title, and to which 
the complainant has the right of possession; this section not 
to be construed as limiting the provisions of the first section 
of this act. 


Sec. 209. Judgments either before the justice or in the dis- Judgments. 
trict court, under this act, shall not be a barto any after ac- 
tion brought by either party. 


Sec. 210. It shall be the duty of the party desiring to com- Three days 
mence an action under this act, to notify the adverse party to" """™ 
leave the premises, for the possession of which the action is 
about to be brought, which Koue shall be served at least 
three days before commencingthe action, by leaving a written 
copy with the defendant, or at his usual place of abode, if he 
cannot be found. 


Sec. 211. The summons shall not issue herein, until the sakon dnm: 
plaintiff shall have filed his complaint in writing with the jus- whet to state. 
tice, which shall particularly describe the premises so entered 
upon or detained, and shall set forth either an unlawful and 
forcible entry and detention, or an unlawful and forcible de- 
tention after a peaceable or lawful entry of the described 
premises. The complaint shall be copied into and made a 
part of the record. 


Src. 212. The summons shall be issued and directed; shall ,Woscr- 
state the cause of the complaint, and the fime and place of siste and bow 
trial, and shall be served and returned as in other cases. Such 
service shall be three days before the day of trial appointed 
by the justice. 

Sec. 213. If the defendant does not appear in accordance pieta oadant 
with the requisitions of the summons, and it shall have been {pties shan 
properly served, the justice shall try the cause as though he 
was present. 


494 JUSTICES CODE. 


hen contin- Sec. 214. No continuance shall be granted for a longer pe- 
for more than riod than eight days, unless the defendant applying therefor 
shall give an undertaking to the adverse party, with good and 
sufficient surety to be approved by the justice, conditioned for 
the payment of the rent that may accrue, if judgment be ren- 


dered against the defendant. 


Wren justice SEC. 215. If the suit be not continued, place of trial changed, 

shall try cause 6 Š 

&c. or neither party demand a jury, upon the return day of the 
summons, the justice shall try the cause; and if, after hear- 
ing the evidence, he shall conclude that the complaint is not 
true, he shall enter judgment against the plaintiff for costs: 
if he tind the complaint true, he shall render a general judg- 
ment against the defendant and in favor of the plaintiff for 
restitution of the premises and costs of suit; if he find tha 
complaint true in part, he shall render a judgment for the res- 
titution of such part only, and the costs shall be taxed as the 
justice shall deem just and equitable. 


Jury. Src. 216. If a jury be demanded by either party, the pro- 
ceedings, until the impanelling thereof, shall be in all respects 
as in other cases. The jury shall be sworn or affirmed to well 
and truly try and determine whether the complaint of (naming 
the plaintiff) about to be laid before them, is true according 
to the evidence. Ifthe jury shall find the complaint true, they 
shall render a general verdict of guilty against the defendant; 

veraia. if not true, then a general verdict of not guilty; if true in part, 
then a verdict setting forth the facts they find true. 

Justice hall SEC. 217. The justice shall enter the verdict upon his docket, 
eat and shall render such judgment in the action as if the facts, 
judgment. authorizing the finding of such verdict, had been found to be 

true by himself. 


Excoptions SEC. 218. Exceptions to the opinion of the justice, in cases 
taken by cither . e 5 
party. under this act, upon questions of law and evidence, may be 


taken by either party, whether tried by a jury or otherwise. 


Jutice shan SEC- 219. When a judgment of restitution shall be entered 
ane execution by a justice, he shall, at the request of the plaintiff, his agent 
restitution. + or attorney, issue a writ of execution thereon, which shall be 
in the following form, as near as practicable: 

The Territory of Dakota, ee 


Form of exe- eee county 
ais To any constable of ........ county: 


JUSTICES CODE. 


Whereas, in a certain acion for the forcible entry and de- 
tention (or the forcible detention, as the case may be), of the 


following described premises, to-wit: ........ , lately tried be- 
fore me, wherein ..... was plaintiff and ..... was defendant 
ariii , judgment was rendered on the .... day of...., A. D. 

., that the plaintiff have restitution of said premises, and 
also that he recover costs in the sum of ..... You, therefore, 


are hereby commanded to cause the defendant to be forth- 
with removed from said premises, and the said plaintiff to 
have restitution of the same; also that you levy of the goods 
and chattels of the said defendant, and make the costs afore- 
said, and all accruing costs, and of this writ make legal ser- 
vice and due return. 
Witness my hand this .... day of ...., A. D.......... 
O Greet , Justice of the peace. 
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Sec. 220. The officer shall, within ten days after receiving , OMmcer shan 


ecaie same 


the writ, execute the same by restoring the plaintiff to the pos- yibio ten 


session of the premises, and shall levy and collect the costs, 
and make return as upon other executions. If the officer shall 
receive a notice from the justice that the proceedings have been 
stayed by an allowance of an appeal, he shall immediately 
delay all further proceedings upon the execution; and if the 
premises have been restored to the plaintiff, he shall immedi- 
ately place the defendant in the possession thereof, and return 
the writ with his proceedings and costs taxed thereon. 


CONSTABLES AND THEIR DUTIES. 


Sec. 221. All constables shall be ministerial officers in jus- Constables 


ministerial 


tices courts, in their respective counties, in civil and criminal otcers. 


cases, and civil and criminal process may be executed by 
them throughout the county. 


Sec. 222. It shall be the duty of every constable to serve „patis ofcon: 


and execute all warrants, writs, precepts, executions, and other 
process to him directed and delivered, and in all respects 
whatever, to do and perform all things pertaining to the office 
of constable. 


Sec. 223. In discharging their duties, constables may call , Powers and 


to their aid the power of the county, or such assistance as 
may be necessary. It shall be the duty of every constable to 
make due return of all process to him directed and delivered, 
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at the proper office and on the proper return day thereof; or 
if the judgment be docketed in the district court, appealed, or 
stayed upon which he has an execution, on notice, to return 
the execution, stating thereon such fact. 


panal nota: où Sec. 224. It shall be the duty of every constable, on the ro- 

june ofrecelv- ceipt of any writ or other process (subpcenas excepted), to 
note thereon the time of receiving the same; he shall also 
state in his return on the same, the time and manner of exe- 
cuting it. 

boten consta- SEC. 225. Nu constable shall make a return on any process 

found of “not found,” as to any defendant, unless he shall have 
been once at least to the usual place of residence of the de- 


fendant, if such defendant have any in the county. 


awaaga Sec. 226. It shall be the duty of every constable to appre- 

nal matters. hend, on view or warrant, and bring to justice all felons and 
disturbers and violators of the criminal laws of this Territory, 
to suppress all riots, affrays, and unlawful assemblies, which 
may come to his knowledge, and generally to keep the peace 
in his proper county. 


„Authorityot BEC. 227. In serving all process, either civil or criminal, and 
in doing his duties generally, when not otherwise restricted by 
law, the authority of a constable shall extend throughout the 
whole county in which he may be elected or appointed, and 
in executing and serving process issued by a justice of the 
peace, he shall have and exercise the same authority and 
powers over goods and chattels, and the persons of parties, as 
is granted by law to a steriff, under like process issued from 
courts of record. 

Duty of con- SEC. 228. When it shall become the duty of the constable to 
stable when ho take the body of any person to the jail of the county, he shall 
deliver to the sheriff or jailer a certified copy of the commit- 
ment, or other process, whereby he holds such person in cus- 
‘tody, and return the original to the justice who issued the 
same; which copy shall be sufficient authority to the sheriff or 
jailer to keep the prisoner in jail, until discharged by due 
course of law. 


Constable to SEC. 229. Constables shall pay over to the party entitled 
Roney ae. thereto, all money received by them in their official capacity, 
if demand be made by such party, his agent, or attorney, at 


any time before he returns the writ upon which he has received 
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it; if not paid over by, that time, he shall pay the same to the 
josticn when he returns the writ. 
: Suc. 380. Constables shall be liable to twenty per cent. pen- | Whon labie 

alty upon the amount of damages for which judgment may be” 

entered against them, for failing to make return, making false 

return, or failing tu pay over money by them collected or re- 

ceived in their official capacity, and such judgment must in- 

clude, in addition to the damages and costs, the penalty here- 

in provided. 

PROOEEDINGS FOR CONTEMPTS. 


REC. 281. In the following cases and no others, a justice of ‘wis settee 
the peace may punish for contempt; contempt. 

1. Persons guilty of disorderly, contemptuous and insolent 
behavior towards such justice, whilst engaged in the trial ofa 
cause, or in rendering judgment, or in any judicial proceed- 
ings, which tends to interrupt such proceedings, or to impair 
the respect due to his authority; 
` 2. Persons guilty of any breach of the peace, noise, or dis- 
turbance, tending to interrupt the official proceedings of such 
justice; 

3. Persons guilty of resistance, or disobedience to any law- 
ful order or process made or issued by him. 

Sec. 232, Punishment for contempt may be by fine not ex- ae 
ceeding twenty dollars, or by imprisoment in the county jail for contempt 
not exceeding two days, unless otherwise provided, at the dis- 
cretion of the Justice. 

. BEC. 238, No person shall be punished for contempt before 

a justice of the peace, until an opportunity shall have been | Xe Xo person 
given him to be beard in his defense; and for that purpose tempt aati a 
the justice may issue his warrant to bring the offender before tally fobs” 
him, 

SEC. 284. If the offender be presenthe may be summarily ar- 
raigned by the justice and proceeded against in the same maa- If offender be 
ner as if a warrant had been previously issued, and the of. Boeammaciy” 
fender arrested thereon. 

Ec. 235, The warrant for contempt may be in the following 
form: a Form of war 

erritory of Dakot tempt. S 
i tread A } 88: $ 
‘To the sheriff or any corstable of sgid county: 
63 
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In the name of the Territory of Dakota, you are hereby 
commanded to apprehend A. B. and bring him before J. P., 
one of the justices of the peace of said county, at his office in 

` said county, to show cause why he, the said A. B. should not 
be convicted of a criminal contempt, alleged to have been 
committed on the........ day of..... ..., A. D. 18..., before 
the said justice, while engaged as a justice of the peace in 
judicial proceedings. 

Dated this............ day of... ceo dens A.D.18... 


jose tne? Sec. 286. Upon the conviction of any person for contempt, 

make aprecord the justice shall make up a record of the proceedings on the 
conviction, stating the particular circumstances of the offense, 
and the judgment rendered thereon, and shall file the same in 
the office of the clerk of the district court, and shall enter the 
same in his docket as in civil cases. 


egaat of = SEC. 237. The warrant of commitment for any constable, 
shall set forth the particular circumstances of the offense, or 


it shall be void. 


edom ofre: SEO. 288. The record of conviction may be in the following 


tion. form: 


Territory of Dakota, } agi 
County of...... ' 


Whereas, on the........ day of........ ; A. D. 18..., while 
we, the undersigned, one of the the justices of the peace of 
the said county, was engaged in the trial of a cause between 
C. D., plaintiff, and E. F., defendant, in said county, accord- 
ing to the statute in such case made and provided, A. B. of the 
said county did interrupt the said proceedings and impair the 
respect due to the authority of the undersigned, by (here de- 
scribe the cause particularly); and whereas, the said A. B. was 
thereupon required, by the undersigned, to answer for the said 
contempt, and show cause why he should not be cunvicted 
thereof; and whereas, the said A. B. did not show any cause 
against the said charge; be it therefure remembered, that the 
said A. B. is adjudged tu be guilty, and is convicted of the 
criminal contempt aforesaid, before the undersigned, and is 
adjudged by the undersigned to pay a fine of...... dollars, or 
to be imprisoned in the common jail of said county for the 
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term of two days, or until he be discharged from imprison- 
ment according to law. 
.. Dated this........ day of.......... , A.D. 18... 

J. P., Justice of the peace. 

Sec. 239. When any witness attending before a justice of Muri e 
the peace, in any cause, shall refuse to be sworn in sume form [using to be 
prescribed by law, to answer any pertinent or proper ques- 
tion, such justice may, by order, commit such witness to the 
jail of the county. 


- Sec. 240. Such order shall specify the cause fur which the What order 
same issued; and if it be refusing tu answer any question, 

such question shall be specified therein; and such witness 

Bhall be closely confined pursnant to such order, until he be 

sworn, or to answer, as the case may be. 


Sec. 241. The justice shall thereupon adjourn such case, at , Jr ic? ciko 
the request of the party, for such time as shall be reasonable, Uni!! witnese 


testify. 
or until such witness shall testify in the case. 
Src. 242. If any person duly subpenaed, and obliged to at- Person sub- 


. pensed not at- 
tend as a witness, shall fail to do so, he shall be considered ‘ending is gai, 


guilty of contempt, and shall be fined all the costs for his ap- ahd subject to 
prehension, unless he shall show reasonable cause to the sat- 

isfaction of the justice, for his omission to attend; in which 

case the party requiring such appearance, shall pay the costs 

thereof. 


GENERAL PROVISIONS. 


Sec. 243. Every summons or process, issued by a justice of | Every sam- 5 
the peace, shall be entirely filled up, and shall have no blank sess to'be flied 
‘either in date, or otherwise, at the time of its delivery to an of- 
ficer to be executed; every such process which shall be issued 
.and delivered to an officer to be executed, contrary to the fore- 

‘going provisions, shall be void. 


Sec. 244. Whenever, by reason of a dismissal, nonsuit, or , Executive | 


for any other cause, a judgment shall be rendered against cnloree judg: 


either party, for costs only, by a justice of the peace, execu- 
tion may issue to enfurce sach judgment, in the same manner 
and with the same effect as in every case. 


Sec. 245. No justice cf the peace, being a member of the ,Nojustice a- 
,council or house of representatives, shall be obliged to take bri ofcospes 


cognizance of any action, or to entertain any proceedings Shigato set. 
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under the provisions of this act; but he may act therein of 
not, at his discretion. 


saat Sec. 246. In case any justice uf the peace shall die, or his 
coos e Office shall in any wise become vacant, and any books or 
ed papers belonging to such justice in his official capacity, shall 
come into the hands of any person, the nearest justice may 
demand and receive such books and papers from the person 
having the same in his possession.. 
mriirictcourt SEO. 247. If any books or papers required to be delivered 
production of of to the nearest justice by the preceding section, be withheld, or 
pere. ” if any justice shall refuse to deliver over to his successor any 
books or papers, in either case the person entitled to receive 
the said books or papers, may make complaint to the district 
judge of the United States district court of the proper county, 
and if such judge be satisfied by the oath of the complainant, 
or any other person, that any such books or papers are with- 
held, he may grant an order directing the person so refusing, 
to show cause before him on a day to be mentioned in said 
order, why he should not be compelled to deliver the same. 


Sro. 248. At the time so appointed, or at any other time to 
which the matter may be adjourned, upon due proof being 
made of the service of such order, such judge shall proceed to 
inquire into the circumstances; and if it shall appear that the 
said books and papers are withheld, the officer before whom 
the proceedings are had, shall by warrant commit the person 
so withholding, to the jail of the proper county, there to re 
main until he shall deliver the books and papers, or be other- 
wise discharged according to law. 
piy Wren Jastiee Sko, 249. If any money shall be collected for any party by 

a justice of the peace in his official capacity, and he shall 
neglected or refused, within a reasonable time after 
to pay over the same, such neglect or refusal shall be 
a misdemeanor, and on conviction thereof, such justice 
forfeit his 
ecas pebi, SEC. 260. The courts of justices of the peace shall be 
and every person may freely attend the 
paaien do; Sec. 251. It is the duty of every justice upon the expiration 
» of his term of office, to deposit with his successor his official 
docket, as well his own, as those of his predecessor which 
may be in his custody, together with all files and papers, laws 


Proceed 
in such pai 
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and statutes, pertaining to his office, there to be kept as public 
records and property. If there be no successor elected and 
qualified; ur if the office become vacant by death, removal 
from the county, or otherwise, before his successor is elected 
and qualified, the docket and papers in the possession of such 
justice must be deposited with the nearest Justice in the coun- 
ty, there to be kept until a sticcessor be chusen and qualified, 
then to be delivered over to such successur on reqtiest. 


Sec. 252. The justice with whom the docket of another may „ioste yip 
be deposited, eithet during a vacancy, or as a successor, is of another ie 


hereby authorized, while having such docket legally in his thorized. 1o te 
possession, to issue execution on any judgment there entered ‘te ball, &c. 
and unsatisfied and not docketed in the district court, in the 

pame manner and with the same effect as the justice by whom 

the judgment was rendered might have done; to take bail in 

appeals, or for stay of execution, to issue certified transcripts 

‘of judgments on such docket, arid proceed in all cases in like 

‘manner as if the same had been originally had, or instituted 

before him. 

Sec. 253. That in all actions instituted before & justice of oct roseaings 
‘the peace, foutided upon any bond, sealed bill, promissory sealed bile, 
note or other instrument of writing, for the payment of a sam Botes, s, and oth 
of money cettain, of which the whole amount of money prot- of writing. 
ised therein is due, it shall be the duty of the plaintiff, his 
agent or attorney, to file a copy of said bund, sealed bill, 
promissory note, or other written evidence of indebtedness 
upon which said suit is brought, with such Justice of the peace, 
and upon the trial of the case the original of said bond, seal- 
ed bill, promissory note, or other written evidence of indebt- 
edness shall be filed with such justice uf the peace; and if, 
upon the trial, judgment shall be entered thereon, in favor of 
the plaintiff, such bond, sealed bill, promissory note, or in- 
strument of writing, shall be retained by the justice so render- 
ing judgment who shall indorse the sum for which be shall 
have entered judgment (provided the same shall in nowise ex- 
ceed one hundred dollars) and shall subscribe his name there- 
to. And upon payment, or tender of the amount of such pay- 
ment, together with the costs accruing thereon, or securing the 
payment of the same by putting in bail for the stay of execu- 
tion, it shall not be lawful for the plaintiff to institute any 
other suit or suits upon such bond, sealed bill, promissory 
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note, or other instrument of writing for the recovery of any 

other sum or sums, the payment of which is secured by the 

same bond, sealed bill, promissory note, or other written evi- 

Proviso. dence of indebtedness: Provided, That when an appeal shall 

be taken from the judgment of such justice, it shall be his 

duty to transmit any bond, sealed bill, promissory note, or 

other written evidence produced before him on trial to the 

clerk of the district court, to which such cause shall have been 

SES appealed, on or before the second day ofthe term of the court 

Proviso. next after taking such appeal: Provided, also, That nothing 

herein contained shall be construed to lessen or in anywise 

` affect the right which any creditors now have to demand from 

any justice of the peace, any joint and several obligations for 

the purpose of prosecuting any party to said obligations, 

other than the party against whom judgment may have been 
rendered. 


Penalty if Sec. 264. It shall not be lawful for any justice of the peace 

jastice por- Š 

chaso any Judg- to purchase any judgment, upon any docket in his possession; 
and for so doing, and for every such offense, such justice shall 
forfeit and pay a sum not more than fifty dollars, nor less 
than ten dollars, to be recovered by an action before any court 
having jurisdiction thereof, and when collected, shall be paid 
into the treasury of the county where such offense was com- 
mitted. Said money so collected and paid in shall be for the 
support of common schools in said county. 

mh imprison. Syo, 255. Nothing in this act contained shall be so construed 
as to authorize the arrest or imprisonment of any citizen of 
this Territory for debt; and nothing in this act shall apply 
to property, real or personal, goods or chattels, rights or 
credits, interests or estates, exempt by law from levy, seizure, 
or sale under execution. 


FORMS IN CIVIL ACTIONS. 


Src. 266. The following, or equivalent forms, may be used 
by justices of the peace in civil proceedings, to be had under 
this act, to-wit: 


FORM OF SUMMONS. 


Territory of Dakota : 
ae County of ve... a 


To the sheriff or any constable of said county: 
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In the name of the Territory of Dakota, you are hereby 
commanded to summon ........ , if he shall be found in your 
count, , to be and appear before the undersigned, one of the 
justices of the peace in and for said county, on the .... day 
Of eenia ,18..,at ........ o'clock in the ........ noon 
at ............, in said county, to answer to .......... ina 
civil action for ....; and have you then and there this writ. 

Given under my hand, this .... day of .... A.D. 18... 

J. P., Justice of the peace. 


FORM OF EXECUTION. 


Territory of Dakota, | as, 

County of ...... ; 

To the sheriff or any constable of said county: 

Whereas, judgment against ........ , fur the sum of..... ` 
lawful money of the United States, and for........ , cost of 
suit was recovered the ........ day of........ before me at 
the suit of .......... ...+.3 these are therefore in the name of 
the Territory of Dakota, to command you to levy distress on 
the goods and chattels of the said.......... , (excepting such 
as the law exempts,) and make sale thereof, according to law 
in such case made and provided, to the amountof the said sum 
together with twenty-five cents for this execution,and thesame 
return to me within thirty days, to be rendered tu the said 
TET for .......... said .......... and cost. Hereof 
fail not under penalty of the law. 

Given under my hand this .... day of .... A. D. 18.. 

: J. P. Justice of the peace. 


FORM OF A WRIT OF REPLEVIN,. 
Territory of Dakota, } ss, 
County of ...... 
To the sheriff or any constable of said county: 


Whereas, A. B. complains that C. D. has taken and does 
unjustly detain (as the case may be, particularly describing 
the goods and chattels to be replevied, and the value therevf,) 


therefore, in the name of the Territory of Dakota, you are | 


commanded that you cause the same goods and chattels to be 
replevied without delay; and if the said A. B. shall give se- 
curity as required by law, that you cause the said goods and 
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of exe- 


Form of writ 
of replevin. 
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chattels to be delivered to the said A. B., and also that you 
summon the said C. D. to beand appear before me, one of the 
justices of the peace in and for said county, on the .... day 
OP woier cas , A. D. 18.., at .... o'clock in the..... ROOR, at 
wives ba , in said county, to answer complaint of......... 
Given under my hand this .... day of ........ ,A. D. 18.., 


J. P., Juatice of the peace. . 


VORM OF SUBPOENA. 
Fomor Territory of Dakota, 
eubpona. County of...... 
In the name of the Territory of Dakota, you are hereby re- 
quired to appear before the undersigned, one of the justices 
of the peace in and for said county, at........ on the........ 
day of... sabeis o'clock, in the ........ noon of 
said day, to give evidence in a certain cause then and there to 
be tried between............ , plaintiff, and............. , de- 
fendant, on the part of the............ cece eee eee eee eee 
Given under my hand, this....day of...... , A.D. 18... 
J. P., Justice of the peace. 


la 


FORM OF A VENIRE FOR A JURY. 


Territory of Dakota 
‘ann County of...... ‘ a9: 
To the sheriff or any constable of said county: 

In the name of the Territory of Dakota, you are hereby 
commanded to summon........ to be and appear before the 
undersigned, one of the justices of the peace in and for said 
county, on the......... day of..... seoti Bicare: o’clock in 
the...... noon of said day, in the town of......... , to make 
a jury for the trial of a civil action betwen........ , plaintiff. 
and....... akc. , defendant, and have you then and there 

. this writ. 
Given under my band, this...... day of...... A.D. 18... 
J. P., Justice of the peace. 


PROCEEDINGS IN CRIMINAL CASES. 
Jurisdiction SO. 257. Justices of the peace shall have power and jurie 
of Jasticee te diction throughout their respective counties, as follows: 
1. To cause to he kept all laws made for the preservation of 
thw peace; 
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2. To cause to come before them, or any of them, persons 
who shall break the peace, and commit them to jail, or bail 
them; as the case may require; 

3. To arrest and cause to come before them, persons who at- 
tempt to break the peace, persons who keep houses of ill-fame 
or frequenters of the same, or common prostitutes, and com- 
pel them to give secarity for their good behavior and to keep 
the peace. 

4. To cause to come before them persons who are charged 
with committing any criminal offense, and commit them to 
jail, or bail them, as the case may require. 

Sec. 258. Justices of the peace shall have power to hold a 
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Justiées pow- 


court subject to the provisions hereinafter contained, to hear, ` 


try and determine the charges for offenses arising within their 
respective counties, where jurisdiction is conferred upon by 
any law of this Territory. 

Sec. 259. Upon complaint made to any justice of the peace 
by any constable or other person, that any such offense has eri 
been committed within the county, he shall examine the com- 
plainant on vath, and the witnesses produced by him, and shall 
reduce the complaint to writing, and cause the same to be sub- 
scribed by the complainant; and if it shall appear that such 
offense has been committed, the said justice shall issue his war- 
rant, reciting the substance of the complaint, and requiring 
the officer to whom it is directed, forthwith to arrest the ac- 
cused and to bring him before such justice or some other jus- 
tice of the same county, to be dealt with according to law; 
and in the same warrant may require the officer to summon 
such witnesses as shall be named therein, to appear and give 
evidence at the trial. 


Src. 260. The complaint mentioned in the last preceding | 
section may T ere in the following form: 


name of the justice). 
A. B. defendant. 


The defendant is accused of the crime (here name the of- 
fense.) For that the defendant on the........ day of........ 
A. D. 18..., at the (here name the city, village, or township) 
in the county aforesaid (here state the act or omission consti- 
tuting the offense, as in an indictment). 


The Territory ai Dakota, | Before Justice (here insert 


Proceedings 
on here fa 
nal casos. 


Eora ofore: 
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minstices te, SEC. 261. The justice must file such complaint, and mark 


thereon the time of filing the same. 
To issue wars SEC. 262. Immediately upon the filing of such complaint, 


rant for urrest 2 ž z x 

of accused. the justice must, if he deems the grounds of complaint svf- 
ficient, issue a warrant for the arrest of the accused, directed 
in the same manner as a warrant of arrest upon a prelimi- 


nary information, and may be served in like manner. 


recat toar- Sec. 263. The officer who receives the warrant must serve 
the same by arresting the defendant, if in his power, and 
bringing him, without unnecessary delay, before the justice 
who issued the same. 

seihatze to de Src. 264. When the defendant is brought before the justice, 

and arcertaio the charge against him must be distinctly read to him, and he 
shall be asked whether he is presented by his right name, 
and be required to plead. If he objects that he is wrongfully 
named in the information, he must give his right name; and 
if he refuse to do so, or does not object to the name used in 
the complaint, the justice shall make an entry thereof in. his 
docket, and he is thereafter precluded from making any such 
objection. 

np efandant: to Sec. 265. The defendant may plead the same pleas as upon 

wn anindict- an indictment; his pleas may be either oral or written, and 
must be entered on the docket of the justice. 


Ir defendant, SEC. 266. Upon a plea other than a plea of guilty, if the 


do not deman 


fury Juouce |, defendant do not demand a trial by jury, the justice must pro: 
au: ceed to try the issue unless a change of venue be applied for 


by the defendant. 


gutonaan tor Sec. 267. If a change of venue be applied for, an affidavit 
venue. “ must be filed stating that the justice is prejudiced against the 
defendant, or is of near relation to the prosecutor upon the 
charge, or the party injured or interested, or is a material wit- 
ness for either party, or that the defendant cannot obtain jus- 


tice before him, as the affiant verily believes. 


ePad, SEC. 268. If such affidavit be filed, the change of venue must 
venue te grant- he allowed, and the justice must immediately transmit all the 
original papers, and a transcript of all his docket entries in 
the case, to the next nearest justice in the county, against 
whom no such objection has been made, who shall proceed to 
try the case, unless a jury trial be demanded. No more than 


one change of venue in the same case shall be allowed. And . 
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if there be but one justice in the county, a change of venue 
cannot be granted. 


Sec. 269. Before the justice has heard any testimony upon , Defendant 
the trial, the defendant may demand a jury, which in all cases J""7. 


shall be allowed. 


Sec. 270. If a trial by jury be demanded, the justice shall panner sais : 
direct any peace officer of the county, to make a list in writing 
of the names of twelve inhabitants of the county, having the 
qualifications of jurors in the district court, from which list 
the prosecutur and defendant may each strike out three 
names. 


Sec. 271. In case the prosecutor or the defendant neglect or ,,When Prose 
refuse to strike out such names, the justice shall direct some dant do not 
disinterested person to strike out the names for either or both payer, what © 
of the parties so neglecting or refusing; and uponsuch names 
being struck out, the justice must issue a venire directed to 
any peace officer of the county, requiring him to summons the 
six persons whose names remain upon the list, to appear be- 
fore such justice at the time and place named therein, to make 


a jury for the trial of the cause. 


Src. 272. The officer to whom such venire is delivered must Oficer recetv- 
forthwith summons such jurors, and return the venire to the sutmonjury. . 
justice, within the time therein specified, naming the persons 
summoned and the manner of service. 


SEO. 273. The names of the persons returned as jurors shall Names to de 
be called by the justice, and if upon any such call any of the™ 
persons so named do not appear, or are challenged, or set Challenges. 
aside for any cause, such further number must be summoned 
as will make a jury of six, after all legal challenges have been 
allowed. 


Src. 274. This same challenge may be taken by either party ncballenge 
to any individual juror as on the trial of an indictment for a by either party- 


misdemeanor, but no challenge to the panel is allowed. 


Sec. 275. If the officer by whom the venire is received, do na oficer a> 


not return it as required, he may be punished by the justice venire. pas 
as for a contempt, and the justice shall issue a new venire for tempt. 
the summoning of the same jurors, upon which thesame pro- 


ceedings shall be had as upon the one first issued. 


Sec. 276. When six jurors appear and are accepted, they consiurejary. 
shall constitute the jury. 
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Oath to jurors. 


Daty of jary. 


If jnry do not 
immediately 
agree, 


Oath. 


Verdict deliv- 
ered publicly. 


Jary kept tọ- 
ecther until 
agreed. 


Jary die- 
ebarged with- 
out agreeing. 


When defen- 
dant ia guilty, 
Jus! lgu t im- 

e or 
Fapriopment. 


Judgment 
may elate that 
aunt be 
imprivoncd 
antil Ane is 
paid. 
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Sec. 277. The justice must thereupon administer to them the 
following oath or affirmation: ‘‘You and each of you do 
swear (or you do solemnly affirm, as the case may be), that 
you will well and truly try the issue, between the Territory of 
Dakota and the defendant, and a true verdict give according 
to the evidence.” 


Sec. 278. After the jury are sworn they must sit together 
and hear the proofs and allegations of the parties, which 
must be delivered in public, after which they may either de- 
cide in open court or retire for consideration. 

SEc. 279. If they do not immediately agree upon a verdict, 
they must retire with the sheriff of the county, or some consta- 
ble, if either such are in attendance upon the court, or in their 
absence, with some person appointed by the justice, who shall 
be sworn to the following effect: ‘You do swear that you 
will keep the jury together, in some private place, without 
food or drink, unless otherwise ordered by the court; that you 
will not permit any person to speak to them,nor speak to them 
yourself, unless it be to ask them whether they have agreed 
upon a verdict, and that you will return them into court when 
they have so agreed.” 

Seo. 280. When the jury have agreed on their verdict, they 
must deliver it publicly to the justice, who shall enter it on 
his docket. 

SEc. 381. The jury must be kept together after the case is 
submitted to them, until they have agreed upon and rendered 
their verdict, unless for good cause the justice sooner dis- 
charge them. 

Sec. 282. If the jury be discharged as provided in the last 
section, the justice may proceed again to the trial in the same 
manner as upon the first trial, and so on till a verdict is ren- 
dered. 

Sec. 288. When the defendant pleads guilty, or is convicted, 
either by the justice or by a jury, the justice shall render judg- 
ment thereon of fine or imprisonment, as the case may re 
quire, being governed by the rules prescribed for the district 
court, as far as the same are applicable, in rendering sach 
judgment. 


Sec. 284. A judgment that the defendant pay a fine may 
also direct that he be imprisoned until the fine is satistied. 
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Src. 285. When the defendant is acquitted, either by the am teqiined, 
justice or by a jury, he must be immediately discharged. discharged? 
SEC. 286. When the defendant is acquitted, the justice shall m Vhen Justice 


if he is satisfied that the prosecution was malicious or without agulnet ; prose- | 
probable cause, tax the cost against the prosecuting witness 


and render judgment therefor. 
Sec. 287. Whenever a conviction is had upon a plea of guilty _Certitcate or 


or upon trial, the justice must make and sign with his name Soi 
of office a certificate of such conviction, in which it shall be 
sufficient briefly to state the offense charged and the convic- 

tion and judgment thereon, and if any fine has been collected, 

the amount thereof. 


Sec. 288. Within twenty days after such conviction, the jus- | Ceriteste of 


tice must cause such certificate to be filed in the office of the pa aled withig 
clerk of the district court in and for the county where the con- with clerk of 


district court. 
viction was had. 
Sec. 2869. The judgment shall be executed by a peace officer ee ehali a 
of the county where the conviction is had, by virtue of the war- 
rant under the hand of the justice, specifying the particulars 
of the such judgment. 


Sec. 290. If a fine be imposed and paid before commitment, ‘Flaa, tawhom 
it shall be received by the justice, and by him paid over to the That nae 
county treasurer, within thirty days after the receipt thereof, 


for the use of the schools in the county, as provided by law. 
Sec. 291. If the defendant be committed for not paying a , When defen- 


tcommitted 
fine, he may pay it to the sheriff of thecounty, but to no other for not paying 
person, who must, in like manner, within thirty days after the 
receipt thereof, pay it into the county treasury for the use of 


the schools in the county, as provided by law. 
Src. 292. If the fine or any part thereof is paid to the jus- , Justice to ex- 


te duplicato 
tice or sheriff, he must execute duplicate receipts thereof, one receipts f or 
of which he must file without delay with the register of deeds 


or recorder of deeds in and for the county. 


Sec. 293. Either party may appeal from the judgment to the <i ptben party, 
district court of the county in which the trial was had; the 
Territury in the same manner as the defendant. 


Sec. 204. The justice, rendering judgment against the defen- paJasiice to in, 
dant, must inform him of his right to appeal therefrom, and oris right of 


the defendant may thereupon takean appeal by giving notice 
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orally to-the justice that he appeals, and the justice must 
make an entry on his docket of the giving of such notice. 


Jasticefxdail SEC. 295. The justice must, thereupon, enter an order on his 
docket, fixing the amount in which bail may be given by the 
defendant, and the execution of the judgment against the de- 
fendant shall not be stayed, unless bail in that amount be put 
in by an undertaking substantially in the following. form: 

¥orm ofun- The Territory of Dakota, | 

genaking a o a county, j 

A. B. having been convicted before C. D.a justice of the 
peace of said county, of the crime of (tere designate it gen- 
erally, as in the information,) by a judgment rendered on the 
E day of ........, A. D. 18.., and having appealed 
from said judgment to the district court, of said county; we, 
A. B. and E. F. (or I. E. F.,) or (we, E. F. and H. G,) hereby 
undertake that the said A. B. will appear in the district court 
of said county at the next term thereof, and abide the judg- 
ment of said court, and not depart without leave of the same, 
or that we will pay to the Territory of Dakotathe sum of.... 
dollars (the amount of the bail fixed) for the use of common 
schools of said county. 


8s. 


A.B. 
E. F. 
Acknowledged before and accepted by me, at .... inthecounty 
of .... this .... day of .... A. D. 18..., 
C. D. Justice of the peace. 


epuniitcations Sec. 296. The bail must possess the qualifications required 
in cases of appeal from the district to the supreme court of the 
Territory. 
aballtakenby SEC. 297. The bail may be taken by the justice who render- 
ed the judgment, or by any magistrate in the county who has 
authority to admit the bail, or by the district court, or the 
clerk thereof. 
In easoof ap- SEC. 298. When an appeal is taken, the justice must cause 


Witesaos 10 all material witnesses to enter into an undertaking, as in a 
Gertaking, &c. case where a defendant is held to answer on a preliminary ex- 
amination, to appear and testify on the trial of the appeal in 
the district court, at a term at which it is returnable, and shall 
as soon as practicable, and at least ten days before the first 


day of such term of the district court of the county, file in the 
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office of the clerk thereof, a certified copy of the entries on 
his docket, together with all the undertakings and papers in 
the case. 
The cause 


Sec. 299. The cause, when thus appealed, shall stand for wnen appeatea 
trial anew in the district court, in the same manner that it trial denovo 
should have been tried before the justice, and as nearly as 
practicable, as an issue of fact upon an indictment, without 
regard to technical errors, or defects, which have not preju- 
diced the substantial rights of either party, and the court has 
full power over the case, the justice of the peace, his docket 
entries and his return, to administer the justice of the case, 
according to the law, and shall give judgment accordingly. 


SEc. 300. No appeal from the judgment of a justice of the No appen tna 


minal case 
peace in a criminal case shall be dismissed. at ak 


; Sec. 301. If any proceedings be necessary to carry the Serman pro. | 
judgment upon the appeal into effect, they shall be had in the district court. 


district court. 


MISCELLANEOUS PROVISIONS IN CRIMINAL CASES. 
Sec. 302. No assault, battery or affray shall be indictable, Certain offene- 


but all such offenses shall be prosecuted and determined in a mary manner 
summary manner, by complaint made before a justice of the Panlehment. 
peace, and on conviction thereof, the offender may be punished 
by fine not less than five dollars, nor more than one hundred 


dollars, according to the nature of the offense. 


Sec. 303. If any justice of the peace shall have any knowl- ,, Dy of Jas- 
edge that any of the offenses mentioned in the last section, femres com- 
are about to be committed, he shall issue his warrant and pro- Presence oF 
ceed as is directed, when complaint has been made; andif any *"’™'edee- 
such offense is committed, threatened or attempted in his pres- 
ence, he shall immediately arrest the offender, or cause it to 
be done, and for this purpose no warrant or process shall be 
necessary; but the justice may summon to his assistance any 
sheriff, coroner or constable, and all other persons there pres- 
ent, whose duty it shall be to aid the justice in preserving the 
peace, arresting and securing the offenders and all such as ob- 
struct or prevent the justice, or any of his assistants in the 
performance of their duty; and any person who shall, when 
summoned to aid in arresting and securing an offender, refuse 
to give such assistance, shall pay five dollars to the use of the 
common schools of said county. 
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coprmach of re Sec. 304. In case of the breach of any recognizance entered 
be certified to into in a criminal case, the same shall be certified and returned 


to the district court, to be proceeded in according tu law. 


ugm ie Sec. 306. If, in progress of any trial before a justice of the 


pasnotfnal peace, under the provisions of this act, it shall appear to the 
justice that he has not final jurisdiction in the case before him, 
and the accused ought to be put upon his trial for an offense 
cognizable before the district court, the justice shall im medi- 
ately stop all further proceedings before him and proceed as 


in other criminal cases cognizable before the district court. 


moho eum. a Src. 306. In all criminal cases arising under this act, it 
inal case; shall be the duty of the justice of the peace acting, to sum- 


mon the injured party, and all others whose testimony may 
be deemed material, as witnesses at the trial, and tò enforce 
their attendance by attachment, if necessary. 


jJustice'sdaty Skc. 307. In all cases of conviction under the provisions of 

ee: this act, the justice shall enter judgment for the fine and costa 
against the defendant, and may commit him until the judg- 
ment is satisfied, or issue execution on the judgment to the 
use of the common schools of said county. 


wneninds; Sec. 308. If the judgment of the justice shall be affirmed, or 
in districtcourt upon any trial in the district court, the defendant shall be con- 
victed, and any fine assessed, judgment shall be rendered for 
such fine and costs in both courts against the defendant and 


his sureties. 


Pe ere Sec. 309. When a trial under the provisions of this act shall 

witnesses. be continued by the justice it shall not be necessary for the 
justice to summon any witness who may be present at the con- 
tinuance, but said justice shall verbally notify such witnesses, 
as either party may require, to attend before him to testify in 
the cause on the day set for trial, which verbal notice shall be 
as valid as the summons. 


oremtyfor Sec. 310. The justice may require of the complainant to 
give security for costs, as in civil cases security may be re- 
quired of the plaintiff, and if he refuse, the justice may dis- 
miss the complaint. 


ackimesgoto BEC. 211. In all cases under the provisions of this act, where 
` fines, penalties and forfeitures are paid into the county trea- 
sury, such money shall be added to the school fund of such 


county, for the support of common schools. 
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Seo. 312. If any person who shall have received any such chon banat: 


fine, penalty or forfeiture, or any part thereof, shall neglect to glects to pay 
pay over the same pursuant to the provisions of this act, it 

shall be the duty of the district attorney immediately to com. 

mence suit therefor, and to prosecute the same diligently to 

effect. And if the district attorney fail so to do, it shall be 

the duty of the county superintendent of schools or public 
instruction, or the judge of probate to institute such suit and 

to prosecute the same to final judgment, and to collect the 

same for the uses mentioned in section three hundred and 

nine. 


Src. 313. No property, either real or personal, shall be ex- When prop- 
empt from levy, seizure or sale, by virtue of any execution, sl a a 
writ or attachment, or any other final process of a justices’ 
court, or of the district court, issued on a judgment rendered 
by a justice of the peace, or, if upon an appeal, by the dis- 
trict courts, for costs, fines, penalties, or forfeitures of under- 
takings and bonds in the courts of justices of the peace, au- 
thorized by law, or in the district courts, in actions and pro- 
ceedings in justices courts, and appealed or certified to the 
district court, any laws now in force to the reverse notwith- 
standing. 


COURT OF INQUIRY. 


Sec. 314. When it shall be brought to the knowledge of a Prelimnary 


justice of the peace that a criminal offense, of which he has When justice 


not final jurisdiction, has been committed within his county, jurisdiction. 
he shall forthwith cause the offending person to be brought 
before him. 

Sec. 315. The justice shall, by the usual process, compel „Shall compel 
the attendance of witnesses on the part of the Territory, and witnesses. 
by the request and at the expense of the accused, he shall in 
like manner compel the attendance of witnesses on the part of 


the accused. 
Seo. 316. The justice shall diligently inquire into the ac- snan inquire 


cusation publicly, and examine under oath such witnesses as pusiy. "0? 
may be in attendance, as to the guilt or innocence of the ac- 
cused. 

Seo. 317. After inquiring into the case as fully as circum- When justice 
stances will admit and justice would seem to require, if the ieena 7" 
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justice believes that the accused has committed a criminal of- 
fense of which the justice has not final jurisdiction, but which 
is cognizable by the district court, the justice shall commit the 
accused to the county jail to await the finding of the grand 
jury and the action of the district court thereon at the next 
term thereof. 


bahen receive Skc. 318. If the offense charged be bailable under the stat- 
utes of the Territory, the accused shall be admitted to bail in 
a sum to be fixed by the justice, with good and sufficient 
surety to be approved by the justice, conditioned that he ap- 
pear on the first day of the next term of the district court 
(naming the district) and await the finding of the grand jury 
and the action of said court thereon, and that he appear be 
fore said court from day to day during the term, and that he 
will not thence depart unless discharged by the court. Upon 
the tendering and acceptance of such bail, the justice shall 
order the accused to be set at large. 


macensedre: = SEC. 319. If the offense charged be bailable, and the justice 
dy ntl ball has fixed the amount of penalty, the accused shall remain in 
custody or confinement until such bail is produced as provid- 


ed in the last preceding section. 


FORMS IN CRIMINAL PROCEDURES. 


Form of war. SEO. 320. The following, or equivalent forms may be used 
tant: by justices of the peace in criminal proceedings, to be had 
under this act: 


FORM OF WARRANT. 


Territory of Dakota 
County of...... Res 


To the sheriff or any constable of said county: 

Whereas,............ , has this day complained in writing 
to me, on oath, that............ did on the............ day of 
EAE A. D. 18...,at.............., and prayed that 
the said................ might be arrested and dealt with ac- 
cording to law; now therefore in the name of the Territory of 
Dakota, you are hereby commanded forthwith to apprehend 
the SAI o46:5 iin: sein oasis and bring him before me, to be dealt 
with according to law. 
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Given under my hand, this...... day of........ A. D. 18... 
J. P., Justice of the peace. 
FORM OF CERTIFICATE OF CONVICTION. 


i Form of cer- 
Territory of Dakota, } s. Porm of cer- 
County of...... j viction. 


At a justices’ court held at my office in said county, for the 
trial of............ for the offence hereinafter stated, the said 
wie ten ays of, &c., was convicted of having on the......... 
day of... Ae Di 18 0525 Abs keen ied h in said 
county (here state the offense as in the warrant), and upon 
such conviction, the said court did adjudge and determine that 
the said......... should pay a fine of......... dollars, (and if 
imprisonment be allowed, add) and be imprisoned in the com- 
mon jail of the county............ days, (if the fine be paid, 
add) and the said fine has been paid to me. 

Given under my hand, this............ ay Ol neve vents cs 


A.D. 18... 
J. P., Justice of the peace. 


FORM OF EXECUTION. 


pate E ott e 


To the sheriff or any constable of said county: 
Whereas, at a justice’s court held at my office in said 


county, for the trial of........ , for the offense hereinafter 
stated, the said........ of, &., was convicted of having, on 
the........ day of........ „ A.D.18... in said county, (here 


state the offense as in the warrant), and upon conviction the 
said court did adjudge and determine that the said........ 
should pay a fine of........ dollars; and whereas, the said 
fine has not been paid by the said........ , these are therefore, 
in the name of the Territory of Dakota, to command you to 
levy distress on the goods and chattels, &c., (as in execution 
against the goods in civil cases). 


FORM OF ORDER TO BRING UP PRISONER. 


Territory of Dakota, a5 Formof order 
County of....... : to bring up 


To the keeper of common jail of said county: 
The undersigned, one of the justices of the peacein and for 
said county, sitting at a court for the trial of........ now in 
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your custody in the common jail of said county, in the name 
of the Territory of Dakota, do hereby order and direct you to 
bring the said...... _.. forthwith before me, at my office in said 
county, together with the warrant by which he was committed 
to your custody, in order that he may be tried. 
Given under my hand, this .... day of ...., A. D. 18... 
J. P., Justice of the peace. 


FORM OF COMMITMENT UPON SENTENCE. 


Territory of Dakota 
iare “County of . fs ae 


git To any constable and the keeper of any common jail of said 
county: Whereas, a justice’s court held at my office in said 
county, for the trial of ...., for the offense hereinafter stated, 
the said ...., of &., was convicted of having, on the... day 
of ...., A. D. 18.., inthe said county; (here state the offense, 
as in the warrant), and upon conviction the said court did 
adjudge and determine, that the said .... should be impris- 
oned in the common county jail of said county for .... days; 
therefore, you the said constable, are commanded inthe name 
of the Territory of Dakota forthwith to convey and deliver 
the said .... to the said keeper; and you the said keeper, are 
hereby commanded to receive the said .... into your custody, 
in the said jail, and there safely keep until the expiration of 
said .... days, or until he shall be thence discharged by due 
course of law. 


Given under my hand, this ...... day of..... A.D. 18... 
J. P., Justice of the peace. 


FORM OF COMMITMENT AFTER ARREST, AND BEFORE TRIAL. 


Form of com- Territory of Dakota, a 


mitment after County of .... 
arrest and be- 
fore 


To the sheriff or any constable, and to the keeper of the 
common jail of said county: 

Whereas, .... has been this day brought before the under- 
signed, one of the justices of the peace in and for said county, 
charged on the ..... day of..... rA. DTS ces! vine wis , in said 
county (here state the offense, as in the warrant,) and the 
said .... not having given bail to appear and answer for the 
said offense, therefore you the said constable, arecommanded 
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in the name of the Territory of Dakota, forthwith to convey, 
and deliver into the custody of the said keeper the body of 
the said .... ; and you the said keeper are hereby commanded 
to receive the said .... into your custody in the said jail, and 
him there safely keep, until he shall be required to be brought 
before the court to be tried, or shall be otherwise discharged 
by due course of law. 


Given under my hand, this .... day of ...., A. D. 18... 
J. P., Justice of the peace. 


FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL 
FIND THAT HE HAS NOT JURISDICTION OF THE CASE. 


Territory of Dakota Form of com- 
Conny of... } SS: Justice shall 


find that he has 
To the sheriff or any constable of said county: no Jarisdietion: 
Whereas, .... of, &c., has been brought this day before the 


undersigned, one of the justices of the peace of. said county, 


charged on the oath of ..... , with having, on the ...... day 
of...., A. D. 18.., .... in said county committed the offense 
of...... , (here state the offense charged in the warrant,) and 


in the progress of the trial on said charge, it appearing to 
the said justice that the said .... had been guilty of the of- 
fense of ...., (here state the new offense found on the trial,) 
committed at the time and place aforesaid, of which offense the 
said justice has not final jurisdiction; and whereas, after ex- 
amination had in due form of law, touching the said charge 
and offense last aforesaid, the said justice did adjudge that the 
said offense had been committed, and that there was probable 
cause to believe the said .... to be guilty thereof; and where- 
as, the said .... has not offered sufficient bail for his appear- 
ance to answer for said offense, you are therefore commanded 
forthwith to take the said ...., and him convey to the com- 
mon jail of said county, the keeper whereof is hereby required 
to detain him in custody, in said jail, until he shall be thence 
discharged according to law. 


Given under my hand this .... day of ........ ,A. D. 18... 
J. P., Justice of the peace. 
Sec. 321. And be it further enacted, That an act entitled certain acte 


“ An act defining the jurisdiction and procedure before jus- "P+ 
tices of the peace, and of the duties of constables in civil 
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cases;” approved May thirteenth, eighteen hundred and sixty- 
two; and an act entitled ‘‘ An act defining the jurisdiction of 
justices of peace in criminal cases, and of the proceedings 
therein,” approved May thirteenth, eighteen hundred and sixty- 
two, and also an act entitled “ An act defining the courts and 
jurisdiction of justices of the peace,” approved January 
seventh, eighteen hundred and sixty-three, be and the same 
are hereby repealed. 


emeen totake Sec. 322. This act shall take effect from and after its pas- 
sage and approval. 
Approved, January 4th, 1866. 


MARRIED WOMEN. 


CHAPTER XXXII. 


AN AcT RELATING TO MARRIED WOMEN. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


When mar- SECTION 1. Any married woman whose husband shall desert 


ried woman 


may make con- her, or from intemperance or other cause shall become inca- 
pacitated or neglect to provide for his family, may in her own 


MARRIED WOMEN. 


name make contracts for her own labor, and the labor of ber 
minor children, and in her own name sue for and recover her 
own and their wages. Any married woman in such case of, 
desertion, incapacity or neglect, may file her petition in the 
probate or district court in the county in which she resides, 
alleging the same and making her husband defendant there- 
to; and upon proof of such desertion, intemperance or inca- 
pacity, the court may in its discretion make an order having 
the force and effect of a judgment vesting such woman with 
the rights, privileges and liabilities of a feme sole as to ac- 
quiring, holding and disposing of property real and person- 
al, making contracts and being liable thereon, and suing and 
being sued thereon in her own name: Provided, After such 
judgment the husband shall not be liable upon any contract 
so made by her in her own name, or for any tort thereafter 
committed by her unless such tort be committed by direction, 
advice or consent of such husband. 

Sec. 2. This act shall not affect any rights which may have, 


Jude of court 


to make order. 


Provigo. 


amu aet not 
t vest: 


become vested in any person at the time of taking effect rights. 


thereof. 


Sec. 3. This act shall take effect and be in force from and , 
after its passage and approval. 
Approved, January 13th, 1871. 


PUBLIC HIGHWAYS. 


CHAPTER XXXIII. 


AN AcT REGULATING THE LAYING OUT OF PuBLIC HIGHWAYS. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That hereafter all section lines in this Territory | 


Ph sr to take 


All section 


shall be and are hereby declared public highways as far as lic'nghwafe. 


520 PUBLIC HIGHWAYS. 


practicable: Provided, That nothing in this act shall be so con- 
strued to interfere with existing highways in the settled por- 
-tions of the Territory: Provided, That the provisions of this 
act shall not apply to that portion of Pembina county laying 
between the Red River and Pembina River for a distance of 
three miles south of the town of Pembina, unless by consent 
of the commanding officer of Fort Pembina and the owners 
of property adjoining the military reservation. 

omnentotake Sec. 2. This act shall take effect from and after its passage 
and approval. 

Approved, January 12th, 1871. 





REAL ESTATE OF RELIGIOUS BODIES. 


CHAPTER XXXIV. 


AN AcT RELATIVE TO THE HOLDING AND TRANSFERRING OF 
REAL ESTATE BY ANY LEGAL OFFICER OF A RELIGIOUS So- 
CIETY AND THEIR SUCCESSORS IN OFFICE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Titletores) SECTION 1. Thatall grants or deeds from private individuals, 
estate vested in . e . e 
officer of re- or acts of legislative bodies, transferring, conveying or grant- 


pone ing real estate in this Territory to any bishop, dean, rector, 


REAL ESTATE OF RELIGIOUS BODIES. 


vestryman, deacon, director, minister or any other officer or 
officers of any church or organized religious society in trust 
for the use and benetit of such society of which they are such 
officer or officers which have been or may be made, done or 
executed, shall vest in their successor or successors in office, 
or other officer which such society may at any time designate 
all the legal or other title to the same extent and in all re- 
spects the same, as trustee of such trust for the use and ben- 
etit of such society which such bishop, dean, rector, vestry- 
man, deacon, director, minister or other officer or officers; had 
under such grant, deed or act; and all transfers or sales made 


All transfers 


by such officer or officers so acquiring title by virtue of this Beara tua.” 


act by succession in office shall have all the validity, force 
and effect that it would have had, had it been made by such 
bishop, dean, rector, vestryman, deacon, director, minister or 
other officer or officers, while holding under and by virtue of 
such grant, deed or act of such legislative body. 
Src. 2. This act shall take effect and be in force from and 
-after its passage and approval by the Governor. 
Approved, January 11th, 1871. 


SCHOOLS. 


CHAPTER XXXV. 


AN Acrt to EsTABLISH A PUBLIC ScuooL LAW FOR THE 
TERRITORY OF DAKOTA. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. There shall be elected at each regular delegate 


ae nen to take 


Superinten- 


dent of public 


election in this Territory, a superintendent of public instruc- instruction, | 


) and for what 
66 term. 


Superinten- 
dent to take 
oath and file 
same. 


Duties of su- 
periutendent. 


Shall make 
report to the 
legislature. 


May grant 
certificates. 


Appoint 
deputy. 


Superiuten- 
dent e compen- 
sation and 
allowances. 


SCHOOLS. 


tion, who shall hold his office for two years and until his suc- 
cessor is elected and qualified. And if a vacancy shall ocenr 
in said office of superintendent by death, resignation, or other- 
wise, it shall be the duty of the governor to appoint some 
suitable person to fill such vacancy. 


Sec. 2. The superintendent of publie instruction, shall, be- 
fore entering upon the discharge of the duties of his office. 
take and subscribe an oath to support the constitution of the 
United States, and the organic act of this Territory, and to 
faithfully discharge the duties of his office, which oath shall 
be filed with the clerk of the supreme court of the Territory 
of Dakota. 


Sec. 3. It shall be the duty of the superintendent of publie 
instruction to keep a record of his official acts, and to exert 
himself constantly and faithfully to promote the interests of 
education in the Territory, and to this end he shall confer with 
county superintendents and visit schools in company with 
them and furnish to them blank forms for collecting statisties 
of the various schools in tle Territory. He shall prepare and 
present to the legislature during the first week of the session, 
in each year, a report of his official doings for the preceding 
year with a full statement of the condition of common schools 
in the Territory, and the expenditure of the public school 
moneys and shall make such suggestions for the improvement 
and support of common schools together with such other in- 
formation in regard to the modes of instruction and systems 
of the organization of schools in other states and countries 
as he shall deem proper. 


Sec. 4. The superintendent of public instruction, shall also 
have power to grant certificates of qualification to teachers of 
proper learning and ability to teach in any public school in 
the Territory, and to regulate the grade of county certificates. 
The superintendent of public instruction shall have power to 
appoint a deputy, for the performance of any special work, 
who shall receive the same pay for such service as the super- 
intendent would be by law entitled to receive. 


Sec. 5. The compensation of superintendent of public in- 
struction for his services shall be the sum of four dollars per 
day fur the time spent in the discharge of his official duties, 
and the expense of procuring blank forms, postage, station- 


oe 
aw 


SCHOOLS. 


ery and such books as are necessary for the use of his office, 
and publication of his annual report, all gf which allowances 
shall be paid by the Territorial treasurer on the certificate of 
the Territorial auditor. 


Sec. 6. It shall be the duty of the Territorial superintendent pre ction 
of public instruction to select a set of text books for the use 
of the public schools of this Territory, and when he shall 
have made such selection he shall cause due notice thereof to 
be published and after the publication of such notice it shall 
not be lawful to use in the public schools of this Territory 
any text books not recommended by him. The superinten- 
dent of public instruction shall discourage the use of sectarian 
books, and sectarian instruction in the schools; to advise in 
the selection of books for school district libraries, and to open 
such correspondence abroad as may enable him to obtain, so 
far as practicable, information relative to the system of com- 
mon schools and their improvements in other states and coun- 
tries, which he shall embody in his annual report to the legis- 
lature, or so much thereof as shall be deemed of sufficient im- 
portance; he shall prescribe rules and regulations for the man- 
agement of school district libraries, and the penalties which 
shall be imposed by the district boards for any violation of 
such rule and regulations. He shall prepare forthe use of the | shan prepare 
common school officers, suitable forms for making reports and 
contracting all necessary proceedings, and he shall cause the 
laws relating to common schools, with the rules, regulations, 
and forms aforesaid, and such instructions as he shall deem 
necessary to be printed, together with a suitable index, in 
pamphlet form, at the expense of the Territory; and he shall 
cause the same to be distributed among the several school dis- 
tricts, and other officers having the care of common schools 
throughout the Territory. He shall examine and determine , shat hear 
all appeals duly made to him from the decision of any county 
superintendent, informing or altering any school district, or 
concerning any other matter under the common school law of 
this Territory, and his decision shall be final. The superin- 
tendent of public instruction shall prepare a sufficient number 
of his annual report to be distributed as follows: One copy 
to each member of the legislature: one copy to each county | Annual re- 
superintendent of schools; one copy to each school district Feibited. 
officer; and one copy to each teaeher in the Territory whose 
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certificate of qualification has not expired, and such other of 
the county and Territorial officers as may be by him deemed 
proper, not to exceed five hundred copies in une year. 


gduperiuten. = SEC. 7. The Territorial superintendent of public instruction 

te chersinstl- with the several county superintendents shall hold annually, 
at some convenient place, a Territorial teachers’ institute for 
the instruction and advancementof teachers; said institute not 
to continue less than four days and not tu exceed ten days, 
which institute shall be free to all teachers and those prepar- 
ing to teach in this Territory. 


County super. Sec. 8. The several counties of this Territory shall at the 

elected. Term same time and in the same manner as other county officers 

are elected, elect a suitable person to be superintendent of 

public schools within such county, who shall hold his office 

for two years, and from the first of January next succeeding 

his election, unless he shall be elected to fill a vacancy, in 

which case he may immediately qualify into office, and shal] 

hold his office until his successor is elected and qualified, and 

Compensation who shall receive three dollars for each day spent in the dis- 

charge of his official duties, and a reasonable compensation 

for his annual report to the superintendent of public instruc- 

tion, and every superintendent of schools shall make out in 

detail his account for official service, stating the date and 

time spent as well as the kind of service rendered, and make 

oath or affirmation to the correctness of the same before some 

justice of the peace in the county in which he resides, which 

oath or affirmation shall be certified by said justice before 

such superintendent’s account shall be presented to the county 

commissioners for allowance, who shall audit and allow the 

same, or so much thereof as is just and reasonable, and the 

same shall be paid out of the county treasury upon the order 

of the county commissioners who are empowered to draw or- 

ders for the same; but no order shall be drawn to any super- 

intendent until he shall have filed with the auditor the receipt 

of the superintendent of public instructlon for the statistical 

returns of the preceding school year, in pursuance of the re- 
quirements of section twenty of this act. 


ounty super SEC. 0. The county superintendent of public schools shall 


duties. have charge of the common school interest of the county. He 
shall, before he enters upon the discharge of the duties of his 
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office, take and subscribe an oath or affirmation to support „Take oath and 
the constitution of the United States and the act organizing 
this Territory, and faithfully to discharge the duties of his of- 
tice, which oath or affirmation shall be filed in the county 
clerk’s office. He shall also execute a bond with approved se- 
curity, payable to the board of county commissioners for the 
use of common schools in said county, in the penal sum of 
tive hundred dollars. Said bond must be approved by the 
county commissioners, and filed in the register of deeds’ of- 
tice. 
Sec. 10. That it shall be the duty of the county superinten- , County super- 


di 
dent of schools, in addition to the other duties required of divide county 


him, to divide his county into school districts when necessary, tet 
and sub-divide the same when petitioned by a majority of the 

citizens thereof, and to furnish the county commissioners of 

such county with a written description of the boundaries of 

each district, which description must be filed in the register of 

deeds’ office, before such district shall be entitled to proceed 

with its organization by the election of school district officers, 

and it shall be his duty to keep on file in his office all peti- 

tions and remonstrances, which shall show the date of recep- 

tion, and the action had thereon, and it shall be his further 

duty on the division of, or change of district boundaries, to 

notify the clerk of the districts interested of the change made. 
Whenever it shall be deemed necessary to form a school dis- Joint district. 
trict from parts of two or more counties, it shall be the duty 

of the county superintendent of each county in which any 

part of the proposed joint district shall be situated, to unite 

in laying out such joint district; and each county superinten- 

dent so assisting shall file a description of said joint district 

in the register of deeds’ office of his county. 

Sec. 11. It shall be the duty of the judge of probate, on Judge of pro- 
the first Monday of March, in each year, to furnish the county certain nee 
superintendent of public schools with a statement of the” 
amount of money in the county treasury, belonging to the 
school fand, and he shall pay the same upon the order of said 
superintendent, to the proper district officers. 


Src. 12. It shall be the duty of the county superintendent County auper- 
of public schools, on the second Monday of March in each spportion” 


year, or as soon thereafter as he shall receive the statement of “° oaeoi mone: 
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the judge of probate, certifying the amount of money in the 
county treasury for the use of common schools fur the current 
year, to apportion such amount to the several districts or 
parts of districts within the county in proportion to the num- 
ber of children residing in each, over the age of five and un- 
der the of twenty-one years, as the same shall appear from 
the last annual reports of the clerks of the respective dis- 
tricts, and he shall immediately notify by mail or otherwise 
the district clerks of each district of the amount of money 
due to his district, and he shall draw his order on the county 

i treasurer in favor of the several district treasurers for the 

Proviso. amount. apportioned to each district: Provided, No district 
shall be entitled to receive any portion of the common school 
fund in which the text books selected by the Territorial super- 
intendent shall not be used, and which shall] not have held a 
school meeting at the time appointed by law for holding an- 
nual school meetings in this Territorv, or within thirty days 
thereafter, and made out and forwarded to the county super- 
intendent of public instruction their annual report within 
sixty days of the time fixed by law for the holding of the an- 
nual school meetings of this Territory. 


dus tovieit Sec. 13. It shall be the duty of the superintendent to visit 
such common schools within their respective counties as shall 
be organized according to law, at least once in each year, or 
oftener if they shall deem necessary. At such visitation the 
superintendent shall examine into the state and condition of 
such schools as respects the progress in learning and the or- 
der and government of the schools; and they may give advice 
to the teacher of such schools as to the government thereof, 
and the course of study to be pursued therein, and shall 
adopt all requisite measures for the inspection, examination 
and regulation of the schools, and for the improvement of the 
„Amt for schools in learning. Every superintendent of common schools 
shall also make out his account for official services in the man- 
ner hereinbefore required, and deliver a copy of the same to 
the county commissioners of the county in which such super- 
intendent was elected or appointed, on of before the day pre 
vious to the annual county election next after the election or 
appointment of such superintendent, and the same shall be 
filed and kept in the office of register of deeds. 


Ni 
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Sec. 14. He shall see that the annual reports of the clerks aawer een 
of the several school districts in his county are made correct- ™™® 
ly and in due time, and shall hear and determine all appeals 
from the decision of district boards. 


Src. 15. He shall hold public examination of all persons shal hola 
offering themselves as teachers of common schools, at the Bon -when. 
county seat of his county, on the last Saturdays of April and 
October of each year, notice of which shall be given as pub- 
licly as possible, at which time he shall grant certificates for 
not less than three months, or more than one year, to such 
persons as he may find qualified as to moral character, learn- 
ing and ability; and any person receiving such certificate 
shall be deemed a qualified teacher within the meaning of this 
act. Persons applying to the county superintendent for a cer- 
tificate at any other time than at the public examination shall 
pay to the said superintendent the sum of one dollar for his 
services. 

Sec. 16. Whenever a school district shall be formed in any , Duty when 
county, the county superintendent of schools of such county triet i» formed. 
shall, within fifteen days thereafter, prepare a notice of the 
formation of snch district, describing its boundaries and 
stating the number thereof, and appointing a time and place 
for the district meeting. He shall cause the notice thus pre- 
pared to be posted in at least five public places in the district, 
at least ten days before the time appointed for such meeting; 
and when a joint district is derived from portions of two or 
more counties, the county superintendents of each county, pnty in case 
from which any portion of the new district is taken, shall ” 1'te" 
unite in giving the customary notices, and the new district 
shall be numbered by the superintendent of the county having 
the highest number of districts. A majority of the voters in | Jemedy of 
any school district being dissatisfied with the formation of 
their district, or of the action of their county superintendent, 
shall have the right of appeal from the decision to the Teri- 
torial superintendent, if an appeal be taken within sixty 
days. 

Sec. 17. The county superintendent of public schools shal] Further duties 
perform all other duties of said office that now are or hereaf- perintendent. 
ter may be prescribed by law; and he shall deliver to his suc- 
cessor, within ten days after the expiration of his term of 
office, all the hooks appertaining to his office. 


528 


Where vacan- 
cy occurs in 
ofice of county 
superintendent 


County super 
intendent shall 
make annual 
reurns. 


Duty of dis- 
trict clerk. 


Power of in- 
habitants of 
achool dietrict. 


Same. 


SCHOOLS. 


Src. 18. If a vacancy occur in the office of county superin- 
tendent of public schools, by death, resignation or otherwise. 
notice thereof shall be given by the register of deeds to the 
county commissioners, who shall, as soon as practicable, ap- 
point some suitable person to fill the vacancy, and the person 
receiving such appointment shall, kefore entering upon the dis- 
charge of the duties of his office, file his oath or affirmation 
in the county clerk’s office, as hereinbefore provided, and shall 
discharge all the duties of the office of county superintendent 
of public schools until a successor is elected and qualified. 
He shall also give a like bond to that required by this act to 
be given by the county superintendent of schouls. 


Src. 19. The county superintendent shall makefull and coni- 
plete annual returns to the superintendent of public instruc- 
tion, between the first and tenth days of November of each 
year, of the number of children between the ages of five and 
twenty, in the school districts within their respective counties: 
also, the number of qualified teachers employed, the length of 
time each district school has been taught during the year. 
the kind of text books used, and the amounts expended in 
each district out of any money raised for educational purposes. 
and for what purpose such amount was expended; the amounts 
raised in each county and district by taxation or otherwise for 
educational interests, and any other items that may be of ser- 
vice to the superintendent of public instruction in preparing 
his annual report. The district clerk shall report to the coun- 
ty superintendent the names of the school district officers with 
their post office address, which shall also be reported to the 
Territorial superintendent by the county superintendent. 


SCHOOL DISTRICT MEETINGS. 


Src. 20. The inhabitants qualified to vote at a school district 
meeting, lawfully assembled, shall have power: 


1. To appoint a chairman to preside at said meeting in the 
absence of the director; 
2. To adjourn from time to time; 


3. To choose a director, clerk, and treasurer, who shall pos- 
sess the qualifications of voters as prescribed in the next sec- 
tion of this act, at the first and each annual meeting thereafter: 


4. To designate by vote a site for a district school house; 
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= 5. To vote a tax annually, not exceeding one per cent. on parser on™ 
taxable property in the district, as the meeting shall deem *tl district. 
sufficient to purchase or lease a site, and to build, hire or pur- 
chase a school house, and to keep in repair and furnish the 
same with necessary fuel, stoves and benches; 

6. To vote a direct tax annually, not exceeding one-half of 
one per cent. on taxable property in the district, for pay of 
teacher's wages in the district; 

7. To authorize and direct the sale of any school house, site, same. 
or other property belonging to the district, when the same 
shall no longer be needful for the district; _ 


8. To vote such a tax as may be necessary to furnish the 
school house with blackboards, outline maps, and apparatus 
necessary for illustrating the principles of science, or to dis- 
charge any debts or liabilities of the district, lawfully incurred; 
Provided, That said tax shall not exceed one per cent. per 
annum, and may be applied to any other purpose by a vote 
of the district at any regularly called meeting; 


9. To give such direction and make such provision as may be Same. 
deemed necessary in relation to the prosecution or defense of 
any suit of proceeding in which the district may be a party; 

10. To alter or repeal their proceedings from time to time as 
occasion may require, and to do any other business contem- 
plated.in this act: 

11. To vote a tax not exceeding $25 in any one year, to pro- 
cure a district library consisting of such books as they may 
direct any person to procure. 

' Sec. 21. The following persons shall be entitled to vote at who shall 
vote at district 

any district meeting; all persons possessing the qualifications meetings. 

of ‘electors, as defined by the laws of the Territory, and who 

shall be actual residents of the district at the time of offering 

to vote at such election. 


SEc. 22. If any person offeri ing to vote at a a school district When person 
meeting shall be challenged as unqualified by any legal voter, oferng t2 yoe 
the chajrman presiding shall declare to the person challenged ‘enged; 
fhe qualifications of a voter, and if such challenge be not 
withdrawn, the chairman, who is hereby authoriżed, shall ten- 
ger to the person offering to vote, the following oath or affir- ° 
mation: ‘You do solemnly Sw ear, (or affirm) that you, are 
an actual'resident of this district, ‘and that you are qualified 

68 
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by law to vote at this meeting.” Any person taking such oath 
or affirmation, shall be entitled to vote on all questions voted 
upon at such meeting. 


ORGANIZATION OF DISTRICTS. 


When schoo! SEC. 23. Every school district shall be deemed duly organized 
cred orgeatsea, When the officers constituting the district board shall be elect- 
ed and qualified. Every school district officer shall signify 
his acceptance of his office to the county superintendent, in 
writing, within twenty days after he shall be notified of his 
election by any person voting at such meeting, which accep- 
tance shall be filed with such superintendent, and upon filing 
such acceptance, said party shall be deemed to have duly 
Daty of om. GUAlified. The officers of joint districts shall signify their ac- 
cere of joint ceptance to the superintendents of the several counties which 
form a part of the joint districts. Every person duly elected, 
to the office of director, clerk, or treasurer of any school dis- 
trict, who shall refuse or neglect, without sufficient cause, to 
accept of such office and serve therein, or who having entered 
upon the duties of his office shall neglect or refuse to perform 
any duty required of him by the provisions of this act, shal} 
forfeit the sum of ten dollars to the school district fand. 
Theomeersot SEC. 24. The officers of each school district shall be a direct. 
a sebool die- or, clerk, and treasurer, who shall constitute the district board, 
and who shall hold their respective offices until the annual 
meeting next following their election or appointment, and un- 
til their successors are elected and qualified. 
of SEC. 25. Every school district, organized in pursuance of 
school district. this act, shall be a body corporate, and shall possess the usual 
powers of a corporation for public purposes, by the name and 
style of school district No. ...., (such number as may be des- 
ignated by the county superintendent,) ........ county (the 
name of the county in which the district is situated,) Territory 
of Dakota, and in that name may sue and be sued, and be 
capable of contracting and being contracted with, and hold 
such real and personal estate as it may come in possession of 
by will or otherwise, or is authorized to be purchased by the 
provisions of this act. 
Annual met. SEC. 26. An annual school meeting for each district shall be 
ing, when he'd held at the school house or at the place usually occupied 
for school purposes, or at some central place in the dis- 
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trict, on the first Saturday in September, at such hour as 

the district board may direct. Annual school meetings 

shall be called by the district clerk ten days previous to the 

time of meeting, who shall post five notices of the time and echo moe 
place of holding such meeting. But if the district clerk shall catica’” 
neglect or refuse to notify an annual school meeting, a special 
meeting may be called as provided in section 27, at which time 

it shall be lawful to elect school district officers and transact 

any other business usually done at the annual school meet- 

ings. Special school meetings may be held at any time by, aoe 
giving notice for ten days of the time and place of said meet- 

ing and the business to be acted upon at said meeting, no 

school district meeting shall be legal unless written or printed 

notice of said meeting shall be posted for ten days previous 

to said meeting. 


Sec. 27. Whenever the time for holding annual meeting in „Pet .of 
any district shall pass without such meeting being held, the iroa meeng 
clerk, or in his absence, any member of the district board, Bin," 
within fifty days after the time for holding said annual meet- 
ing shall have passed, may give notice of a special meeting 
by putting up written notices thereof in three public places 
within the district, at least ten days previous to the time of 
meeting. But if such meeting shall not be notified within 
sixty days aforesaid, the county superintendent may give no- 
tice of such meeting in the manner provided for forming new 
districts, and the officers chosen at such special meeting shall 
hold their respective offices until the next annual meeting, and 
until their successors are elected and qualified. 


Sec. 28. The qualified voters at each annual meeting or at | Poremor 
any special meeting, duly called, may determine the length o 
time a school shall be taught in their district for the then en- 
suing year; and whether such school shall be taught by a 
male or female teacher, or both, and whether the school 
money to which the district may be entitled, shall be applied 
to the support of the summer or winter term of school, or a 
certain portion to each; but if such matters shall not be de- 
termined at the annual or special meeting, it shall bethe duty 
of the district board to determine the same. 
Sec. 29. The director of each district shall preside at all pireetor to 


district meetings, and shall sign orders drawn by the clerk "44 
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authorized by the district meeting, or by the district board, 
upon the treasurer of the district for moneys collected or re- 
ceived by him to be disbursed therein. He shall appear for 
and in behalf of the district in all suits brought by or against 
the district, unless other direction shall be given by the voters 
of such district at a district meeting. | a 


DISTRICT CLERK. 


Sec. 30. The clerk of each district shall record the proceed- 
ings cf his district in a book provided by the district for that 
purpoée; and enter therein copies of all the reports made by 
him to the county superintendent, and he shall Keep and pre- 
serve all records, books and papers belonging to ‘his office, 
and deliver the same to his successor in office. 


Sec. 31. The said clerk shall be clerk of all district meet- 
ings; but if such clerk shall not be present at such district 
meeting, the voters present may appoint a clerk for such meet- 
ing, who shall certify the proceedings thereof, and the same 
shall be recorded by the clerk of the district. 


Src. 32. It shall be the duty of the clerk to give at least ten 
days notice previous to any annual or special district meet- 
ing, by posting up notices’ thereof at three or more public 
places in the district, one of which ‘notices shall’ be affixed 
to the outer door of the schoo] house, if there be’ one in the 
district, and said clerk shall give the like notice of every ad- 
journed ‘meeting, when such meeting shall have been ad- 
journed for a longer period thati one month. ‘Every hotice 
for special district méeting shall specify the objects for which 
such meeting is called, and no business shall be acted upon at 
any special meeting, not specified in said notice. 

Sec. 33. The clerk of the district shall draw orders on the 
treasurer of the district for moneys in the‘hahds of such trea- 
kurer, which have been appropriated to or rhised by the dis- 
trict to be applied to the payment of teacher’s wages, and ap- 
ply such money to the payment of teacher’s wages, as shal] 
have been employed by tlie board, or by the citizens of the 
district, and the said clerk ‘shall draw ‘orders on the said 
treasurer for moneys in the hands of such treasurer to be dis- 
pursed for any other purpose ordered by a district meeting, or 
by a district board, agreeable to the provisions of this act. 
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Sec. 34. It shall be the duty of the assessor to deliver (by 
mail or otherwise) to the clerk of each school district between 
the 1st and 15th of April in each year, a list of persons own- 
ing or holding property in their’ Tespective districts, on the Ist 
of January fpreceding, and to make out a tax list of all 
taxes legally authorized by the district, and annex to such 
tax lists a warrant under the hand of said clerk, directed to 
the district treasurer, to collect the sums ‘therein nam ed, ex- 
cept in such cases as the district shall by vote direct the'clerk 
to notify’ the county clerk of the rate of ‘tax and request him 
to enter their district tax on the county tax list for collection. 


_ Sec. 35. The clerk. of each’ district shall, between the first 
and fifteenth days of September in each year, make out and 
transmit a report in writing to the county’ superintendent of 

public schools for each county in which part of his’ district 
may lie; showing, 

‘1. The number of children, male and female, designated 
separately, residing in tlie district or parts of districts, on the 
last day of August previous to the date of such report, over 
the age of five and under the age of twenty-one years; 

2. Thé number and sex of children attending school during 
the year, and branches studied; 

3. The length of time a school has been taught in the district 
by a qualified teacher, the name of the teacher, the length ‘of 
time thught, and the wages paid; 

4. The amount of money received from the county treasurer 
within the year, and the manner in which the same has been 
applied; 

‘5. The amount of money raised by the district, in such 
year, and the purposes for which it was raised; 

6. The kind of books used in the school, and such other 
facts and statistics in regard to the district schools as the 
county superintendent may require. 

Sec. 36. Whenever a school district shall Jie partly in two 
or more counties, the clerk of such district in making his an- 
nual report, shall carefully designate ‘the number of children 
resident in the parts of the counties composing the district, an 
shall report to the county superintendent of common schools 
of each of the counties in which such district may be situated. 

SEo. 37. The treasurer shall execute to the district a bond in 
double the amount of ` money, as near as ‘ean be ascertained, 
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to come into his hands as treasurer of the district, with suf- 
ficient securities to be approved by the director and clerk, con- 
ditioned to the faithful discharge of the duties of said office. 
Such bond shall be filed with the district clerk, and in case of 
the breach of any condition thereof, the director shall cause a 
suit to be commenced thereon, in the name of the district, and 
the money collected shall be applied by such director to the 
use of the district as the same should have been applied by 
the treasurer, and if such director shal] neglect or refuse to 
prosecute, then any householder of the district may cause 
such prosecution to be instituted. 


Src. 38. If the treasurer shall fail to give bonds as required 
in this act, or from sickness or any other cause shall be un- 
able to attend to the duties of said office, the district board 
shall appoint a treasurer, who shall possess all the powers of 
the district treasurer, and shall before entering upon the du- 
ties of said office, give bonds as the district treasurer is re- 
quired to give. 

Sec. 39. The treasurer of each district shall apply for and 
receive from the county treasurers all school moneys appro- 
priated to his district, and shall collect all district taxes as- 
sessed in pursuance of the provisions of this act and pay over 
on the order of the clerk, signed by the director of such dis- 
trict, all money so received or collected by the said treasurer. 
But when the district shall by vote request the collection of 
any district tax by the county treasurer, the district treasurer 
shall not be entitled to collect the same. 


Sec. 40. If any district treasurer shall refuse or neglect to 
pay over any money in the hands of such treasurer belong- 
ing to the district, it shall be the duty of his successor in office 
to prosecute, without delay, the official bond of such treasurer, 
for the recovery of such money. 


Sec. 41. If by neglect of any treasurer any school moneys 
shall be lost to any school district, which might have been 
received from the county treasurer, or collected from the dis- 
trict tax assessed, said treasurer shall forfeit to such district 
the full amount of money so lost. 


Sec. 42. The treasurer shall present to the district at each 
annual meeting, a report in writing containing a statement of 
all moneys collected by him from the county treasurer during 
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the year from assessments in the district, and the disburse- 
ments made, and exhibit the vouchers therefor, which report 
shall be recorded by the clerk, and if it shall appear that any 
balance of money is in his hands at the time of making such 
report, he shall immediately pay such balance to his suc- 
cessor. 


DISTRICT BOARD. 


Sec. 43. The district board shall purchase or lease such site , Duties of Ha- 
for a school house as shall have been designated by voters at 
a district meeting, in the corporate name thereof, and shall 
build, hire or purchase such school house as the voters of the 
district in a district meeting shall have agreed upon, out of 
the funds provided for that purpose, and make sale of any 
school house, site or other property of the district, and if ne- 
cessary, execute a conveyance of the same in the name of their 
office, when lawfully directed by the voters of such districé at 
any regular or special meeting, and shall cary into effect all 
lawful orders of the district. 


Src. 44. The district board shall have the care and keeping same. 
of tbe school house and other property belonging to the dis- 
trict. They shall have power to make such rules and regula- 
tions relating to the district library, as they may deem prop- 
er, and to appoint some suitable person to act as librarian, 
and to take charge of the school apparatus belonging to the 
district. 

SEC. 45. The district board shall have power to admit schol- same. 
ars from adjoining districts, and remove scholars for disorder- 
ly conduct, and when scholars are admitted from other districts 
the district board may in their discretion require a tuition fee 
from such scholars. 


SEC. 46, The district board in each district shall contract suan nire 
with and hire qualified teachers for and in the name of the ‘*°"""- 
district, which contract shall be in writing, and shall specify 
the wages per week or month, as agreed upon by the parties, 
and such contract shall be filed in the district clerk’s office. 


Sec. 47. The district board shall provide the necessary ap- Other dutter. 
pendages for the school house, during the time school is taught 
therein, and present the same for allowance at any regular 
district meeting. 
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ncviiireces. SEC. 48. The district schools established under the provi- 

thie te who. sions of this act, shall at all times be equally free and acces- 
sible to all children resident therein, over five and under the 
age of twenty-one years, subject to such regulations as the 
district board in each may prescribe. 


mee Src. 49. In every school district there shall be taught or- 


thography, reading, writing, English grammar, geography and 
arithmetic, if desired, during the time the school shall be kept 
and such other branches of education as may be determined 
by the district board. 

Tn care of 


vacancy in dis- SEC. 60. If a vacancy should occur in the district board, in 

trict beard. any district, the county superintendent shall appoint some 
suitable person to fill such vacancy, upon the recommendation 
of the remaining members of the district board, or upon the 
petition of residents of the district. 


REVENUE. 


toreup>ror’ SEC. 51. It shall be the duty of the county or town assessor 

vehiooke. of each county or town, at the time of making the annual as- 
sessment, to levy. a,.tax of one dollar on each elector in the - 
county or town, for the support of district schools; and a fur- 
ther tax of two mills on the dollar, upon the taxable property 
of the county or town, to be applied to the same purpose, to 
be collected at the time and in the manner prescribed by law 
for the collection of taxes; which tax, when collected shall be 
distributed to the several school districts, in proportion to the 
number of children over five and under twenty-one years of 
age therein; and shall be drawn from the county treasury 
upon the order of the superintendent of schools. 


ochel taxes Sec. 62. All taxes raised and collected in any school, dis; 
nessed: trict for any of the purposes authorized in this act, shall. be 
. assessed on the same kind of property as taxes for county 


purposes are assessed. 


puts of dis. | SEC. 53. The clerk of the school district, in making out.any 
tax list shall enter therein the names of all persons liable to 
pay a school tax, the amount of personal property to, be 
taxed to each person, and a description of all taxable real 
estate in the district, distinguishing that owned by non- resi- 
dents of the district, and he shall set opposite to each descrip: 
tion of taxable property. the valuation of the same, and the 
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amount of tax charged upon such property, and to each per- 

son respectively, er tract of land owned by non-residents, 

and such description and valuation of taxable property shal] 

be ascertained as far as possible from the last assessment roll 

of the county or town: Provided, That in any case any person Frit. 
or persons are residing in and holding property in any dis- 

trict, at the time when a tax shall have been voted at any 
meeting in said district, and their names do not appear on the 

last assessment roll, the district board shall have power to as- 

sess such persons. 


Src. 54. Whenever any real estate in any school district to vaeperrtaln 


shall not have been separately valued in the assessment roll" *'™ 
of the county, and the value of such real estate cannot be 
definitely ascertained from such assessment roll, the board of 

such district shall estimate the value of the same, and appor- 

tion the taxes thereon. 


Sec. 55. The warrant annexed to any tax list shall be under , The warrant, 
the hand of the clerk of the district, and shall command the t° commend. 
treasurer of such district to collect from each of the persons 
and corporations named in said tax list, and ef the owner of 
the real estate described therein, the several sums set opposite 
the persons and corporations so named, and to the several 
tracts of land owned by non-residents, within forty days from 
the date thereof; and within twenty days from the date of 
such warrants to personally demand such tax of the persons 
charged therewith; and that if any tax shall not be paid with- rannen tax not 
in ten days thereafter, to collect the same by distress and sale 
of property in the same manner as county taxes, and the said 
treasurer shall execute the said warrant and return the same 
tọ the clerk at the expiration ef the time limited therein for 
the collection of such tax list. 

Sro. 56. The warrant issued by the clerk of any school dis- Warrant for 
trict for the collection of any district tax authorized by any tex, where ax- 
of the provisions of this act may be executed any where with- ` 
in the limits of the county, and such warrants shall have the 
like force and effect as a warrant issued for the collection of 
county taxes; and the treasurer of the district to whom any 
such warrant may be delivered for collection of a tax list, 
shall possess the like powers in the execution of the same as 
are provided by law for the collection of county taxes. If 

68 
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erotics of any tax in any tax list delivered to the treasurer of any district 


oe shall remain unpaid at the time he is required by law to re- 
turn his warrant to the clerk of the district, such treasurer 
shal] within ten days make out and deliver to the county 
treasurer a statement in writing, containing the amount of the 
personal property and a description of lots and pieces of land 
upon which such taxes remain unpaid, together with the 
amount of tax assessed on each, and he shall attach thereto 
an affidavit that the taxes mentioned in such statement remain 
unpaid, and after diligent effurts he has been unable to collect 
the same, and whenever any school district shall embrace 
parts of more than one county, such treasurer shall make his 
return as aforesaid to the county treasurer of both counties in 
Datyof — which the parts of such district shall be situated. The county 
ures. treasurer upon delivery to him of such statement shall give a 
certificate to the treasurer of the district of the amount of tax- 
es so remaining unpaid as the same shall appear from such 
statement, which certificate shall be deposited by the district 
treasurer with the district clerk, and shall be filed by such 
clerk, and such county treasurer shall immediately add such 
delinquent taxes to the delinquent tax list received by him 
from the county collector and collect the same within thirty 
days from date of such statement with fee and cost of collect- 
ing, and when so collected shall pay over the same (less his 
fees fur the collection thereof) to the district in which said 
taxes were levied, upon tle order of the district board. 
_Distrlet board Src. 57. Whenever any error may be discovered in any dis- 
errora. trict tax list, the district board may order any money which 
may have been improperly collected on such tax list, to be re- 
funded, and may authorize the clerk of the district to amend 
and correct such error in said tax list. 


Wheretenant SEC. 58. Whenever any district tax, Jawfully assessed, shall 
paya taxes. . 
be paid by any person on account of any real estate whereof 
he is only a tenant, such tenant may charge and collect of the 
owner of such estate the amount of tax so paid by him, un- 
less some agreement to the contrary shall have been made by 
the tenant. 


Duty of regie- SEC. 59. It shall be the duty of the register of deeds of each 


ter of deeds to 
etexlist. county, as soon as the annual assessment roll shall be collect- 


ed in each year, to make out for each district in such county, 
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a description of all taxable property therein, with the valua- 
tions affixed thereto, as the same shall appear in the last as- 
sessment roll, which shall be certified by him and delivered by 
mail or otherwise, to the clerk of each school district in the 
county. 


Sec. 60. Whenever the inhabitants of two or more school ,,Precesdings 
districts may wish to unite for the purpose of establishing a graded school. 
a graded schoo! in which instruction shall be given in ‘the 
higher branches of education, the clerks of the several dis- 
tricts shall upon written application of five voters of their re- 
spective districts, call a meeting of the voters of such district 
at some convenient place, by posting up notices thereofin like 
manner as provided for calling district meeting, and if a ma- 
jority of the voters of each of the two or more districts shall 
vote to unite for the purpose herein stated, they shall at a 
meeting or at an adjourned meeting, clect a board of directors 
consisting of a director, clerk and treasurer. 


Sec. 61. The board of directors provided in the preceding. ,Powersof 
section shall, in all matters relating to the graded schools, 
possess all the powers and discharge all the like duties of the 


district board as prescribed in this act. 
Sec. 62. The union. district thus formed shall be entitled to Union district 


an equitable share of the school funds, to be drawn frum the schol fa nds, 
treasurer of each district so uniting, in proportion to the 
number of children attending the said graded school for each 
district. 

Sro. 63. The said union district may levy taxes for the pur- ggp'on ais not 
pose of purchasing a building, or furnishing proper building 
for the accommodation of the school, or for the purpose of 
de‘iaying necessary expenses and paying teachers, jbut shall 
be governed, in all respects, by the Jaw herein provided for 
levying and collecting district taxcs. 


Sec. 64. The clerk of the union district shall report in writ- Clerk of union 
ing to the treasurer of each school district uniting in the make report. 
union district, the number of scholars attending the graded 
schools from his district, their sex and the hianches studied; 
and the said district treasurer shall apportion the amount of 
school money due the union district, and pay the same over 
to the treasurer of the union district on order of the clerk 
thereof. 
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Reme: Sec. 65. The clerk of the union district shall make a report 
to the county superintendent of schools and discharge all the 
duties of the clerk, in like manner as the clerk of the district. 


Treasnrerof SEC. 66. The treasurer of the union district shall perform all 
unlon district. A ` a K z 
duties of treasurer, and give the bonds as prescribed in this 


act, in like manner as the district treasurer. 


opupitcechools Sec. 67. The public schools of any city, town or village, 

aed to school which may be regulated by special law set forth in the charter 
of such city, town or village, shall be entitled to receive their 
proportion of the public fund; Provided, That the clerk of 
the board of education in such city or village, shall make due 
report within the time and manner prescribed in this act, to 
the superintendent of schools. 


„angle die o Sec. 68. Any single district shall possess power to establish 


Neh graded graded schools, subject to the provisions of this act in like 
manner as two or more districts united. 


Dutlesofeoun- SEC. 69. The county treasurer shall collect all moneys due 
the county for school purposes, from fines, forfeitures or pro- 
ceeds from the sale of estrays, and all moneys paid by per- 
suns as equivalent forexemption from military duty, and he 
shall pay the same to the said district treasurer, as prescribed 
in this act. He shall also collect the delinquent taxes on real 
estate in any district, whenever such delinquent tax list shall 
have been lawfully reported and returned to him within thirty 
days from date of such return with fees and cost of collecting; 
and he shall pay the same over to the treasurer of said dis- 
trict to which delinquent taxes are due less his fees and cost 

Penalty where of collecting; and if any county treasurer shall refuse to de 

sow to deliver liver over to the order of the county superintendent any mon- 
ey in his possession, or shalluse, or permit to be used for any 
other purposes than is specified in this act, any school money 
in his possession, he shall on conviction thereof, be adjudged 
guilty of a misdemeanor, and punished by a fine not exceed- 
ing tive hundred dollars or by imprisonment in the county jail 
not exceeding one year. 


MISCELLANEOUS. 
Teacher to Sec. 70. It shall be the duty of the teacher of every district 
makerpor- school or graded school, to make out and file with the district 
clerk, at the expiration of each term of school, a full report 
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of the whole number of scholars admitted to the school dur- 
ing such term, distinguishing between male and female, the 
text books used, the branches taught and the number of pu- | 
pils engaged in the study of said branches. Any teacher who 
shall neglect or refuse to comply with the requirements of this 
section, shall forfeit his or her wages for teaching such school 
at the discretion of the district board. 


Sec. 71. Every clerk of a district board who shall willfully clerks signing 
sign a false report to the county superintendent of his county, ®e report 
shall be deemed guilty of a misdemeanor, and punished by 
a fine not exceeding one hundred dollars, or by imprisonment 


not exceeding three months. 


Sec. 72. Every school district clerk or treasurer who shall ,,Fena''y,for, 
neglect or refuse to deliver to their successors in office al] '°4e!!yerbooks 
records and books belonging severally to their offices, shall 
be subject to a fine not exceeding fifty dollars. 


Skc. 73. Whenever any final judgment shall be obtained „ggas. 
against any school district, the district board shall levy a tax Kisan ob- 
on the taxable property in the district, for the payment there- ‘ained against 
.of; such tax shall be collected as other school district taxes; 
but no execution shall issue on judgment against a school 
district. 

Sec. 74. Justices of the peace shall have jurisdiction in all ,Jarisdiction 
cases in which a school district is a party interested, when the. 
amount claimed by the plaintiff shall not exceed one hundred 
dollars, and the parties shall have the right of appeals a in 
other cases. 


Sec. 75. No school district officer mentioned in this act shall Compensation 
receive any compensation for his services out of the Territorial feere. 
‘or county school fund. But a regularly convened district 
‘meeting, may by vote, allow the district board such compensa- 
tion as they shall deem proper: Provided, The amount so 

‘allowed does not exceed two per cent. of the money collected 
by said board for school purposes. 

Src. 76. Any person duly elected at the annual district sia for 
school meeting, to either of the district offices mentioned in sorTo as. #chool 
this act, who shall omit or refuse to serve as such officer, - 
without ‘substantial cause, shall forfeit the sum of ten dollars 
for such omission or refusal, which amount may be recovered 
by the district in civil action before any justice of the peace in 
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the county where such district is located; and shall be appro- 
priated to the support of schools in his district by whom such 
action was prosecuted. 

Sec. 77. All fines and penalties not otherwise provided for 
in this act, shall be collected by action in any court of compe- 
tent jurisdiction. 


Sec. 78. Whenever any sum of money shall be paid into 
the county treasury, by any educational aid society, or benev- 
olent person or persons, for the cause of education, the county 
treasurer shall issue to such society or person a certificate of 
deposit, stating the amount of money received, from what 
source, and fur what purpose the same is applied, whether to 
the payment of teachers’ wages, the building or leasing ofa 
school house, or the purchase of a site of land, and the par- 
ticular school district or districts to which the said money is 
donated. And the said educational fund may thereafter be 
drawn from the county treasury, by order of thecounty super- 
intendent of schools, and applied by the district board of the 
proper district, to the objects specified in the certificate of 
donation. And the county superintendent of public schools 
shall make a statement of the expenditures of said fund in his 
annual report. 


FORMS. 


Sec. 79. The form of notice of the first school district meet- 
ing may be substantially as follows: 


To nessi , a householder in school district number .., 


The county commissioners have formed school district num- 
ber ...., in the county of ........ , of which the following is 
a description .............. ,and you are hereby directed to 
post this notice in at least five public places in the said dis- 
trict, notifying the voters of said district to attend to the first 
meeting thereof, which is appointed to be held at the house 
OP i ond eas , in said district, on the .... day of ........ ,18.., 
at .... o'clock, ..... 


This .... day of ........ 18... 
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Src. 80. The form of notice for annual district meeting may ,,2°™ Sanesi 
be as follows: EE 
Notice is hereby given to the voters of school district num- 
ber ...., of .... county, that the annual meeting of said dis- 
trict will be held at ........ ,on.... dayof........ Pe: | eae 
at .... o'clock, ..... 
This .... day of ...., 18 


District Clerk. 


Sec. 81. The form of order on district treasurer may be as 


on Littl 
follows: trearurer. 


Torii ineas treasurer of school district number ........ , 
county of............ g 
Pay to the order of............ , the sum of........ dollars 


out of any money in your hands, not otherwise appropriated 
belonging to said district. 


E E Wace E , District Clerk. 
sie Ghetalusece Beverciue les wiaebenets , Director. 


Sec. 82. The form of bond of district treasurer may read Form or å 
as follows: treasurer. 


Know all men by these presents, that we, ............ 
treasurer of school district number..... , COUnty.... e.n. 


district No.....inthesumof....... dollars, for the payment of 
which we bind ourselves severally and jointly, our heirs, exe- 
cutors and administrators firmly by these presents. Sealed 
with our seals and dated this...... day of........ A.D. 18... 

The conditions of the above obligations is such, if said 
Kvn neces treasurer as aforesaid shall faithfully discharge the 
duties of his office as treasurer of school district number...., 
county........ , as prescribed by law, then this obligation to 
be void, otherwise to remain in full force. 


Signed, sealed and delivered Oe wametaann itis [SEAL.] 
in presence of 
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Sec. 83. The form of warrant for the collection of district 


- tax may be as follows: 


TOR seen aan , treasurer of school district number...... ; 
county of............ 

This is to authorize and require you to demand, within 
twenty days from the date of this warrant of every person or 
corporation named in the annexed duplicate of school tax of 
said district, the sum wherewith such person or corporation 
stands charged, and if any such tax be not paid within thirty 
days from the date of this warrant, you are required to pro- 
ceed to collect the same as authorized by law, by distress and 
sale of property, and make due return according to law. 
Given under my hand this...... day of...... A. D. 18... 

Pada dane eee N wees , District Clerk. 


Src. 84. Vouchers may be in the following form: 

Received........ § AB ace s5 o EE treasurer of school dis- 
trict number...... , county of........ , dollars fur services 
rendered as teacher in the said district, for the term of..... 
months. l 


Sec. 85. The form of contracts between district and teacher 
may read as follows: 


It is hereby agreed between school district number..... 
county of........ and......... teacher, that the said....... is 
to teach the common school of said district for the term of.... 
months, for the sum of....dollars, per........ , commencing 
on the........ day of........ 18...; and for such services 
properly rendered, the said school district is to pay...... the 
amount that may be due, according to this contract, on or be- 
fore the...... day of......, 18... 

PATA E , District Clerk. 

This....day of........ , 18... 

shia CMBUNS Sahara , Teacher. 


Sec. 86. The form of annual report of district treasurer may 
be substantially as follows: ` 

j EIEEE , treasurer of school district number... .. , 
county of........ ; submit the following report of all moneys 
received and disbursed by. me since the last annual meeting: 

Amount received from my predecessor, è— 

Amount received from county treasurer, $——_ 
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Amount raised by tax in the district and collected, $ s— 
Total arhount recéived, 

Paid out on order of district clerk (Gate of order, ) EE 
On order of district clerk .........'... ` 

Balance on hand, as 
This...... day of ...., A. D. 18.., 


Treasurer. 
Src. 87. The form of report of district clerk to the county Fom om, 
superintendent of public instruction may readas follows: “et. 
School district number ...., county OF Scasa act 
Number of children residing in the district over five and 
under the age of twenty-one years. - 
Males, 





Females, —- 
Total number, — 
Hamber of’ months a school has been taught, —— 

: months'by'Mr. i.is.. P ; — 

_ months ‘by’ ‘Miss Late Pennans A _— 
Wages Paid Mr os oseere teneas $ — 
Amount of schuol money- received a uii 3 $—- 
EEEREN r... County treasurer, $—- 


Amount raised by district tax for teacher’s wages, $——— 
Amount raised by district tax for public school 


| 


house, 
“Amount raised by district tax for furnishing achool 

house i < , $— 
: Amount paid for teacher’s wages, $——_ 
Amount expended for building school house, $——_ 
Amount expended for as school house, $——_ 

This .... day of. 
District Clerk ' 


To which may be added a copy of teachers’ report, giving 
the names, age, and total number of male and female pupils, 
numberof days taught, the kind of text books used, the num- 
ber of scholars 'in'each branch of study, and the greatest 
number of miles tu be travéled by scholars living on the bor- 
ders of the district. 
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ramet i Sec. 88. A school teachers’ certificate may be in the follow- 
ing form: 
Dakota Territory, 
E county. 


ATE E , A. D. 18... 

This is to certify that............ has been examined and 
found competent to give instruction in orthography, writing, 
arithmetic, English grammar, geography, and ........ , and 
having exhibited satisfactury testimonials of good moral 
character, is authorized to teach these branches in any com- 
mon school within this county. 


ESETE ; 
Superintendent of Public Schools of........ county. 


Formet deea SEC. 89. Form of deed of school property may be as fol- 
oC ee prop- lows: 


er 
l This indenture, made the..... day of ...... , one thousand 
eight hundred and........ , between.......... yand......... 
his wife, of the county of........ , Dakota Territory, parties 
of the first part, and............ of district board uf district 


number...., county and Territory aforesaid, parties of the 
second part, witnesseth, that the said parties of the first part, 
in consideration of....dollars to them duly paid before the 
delivery thereof, have bargained and suld and by these pres- 
ents do grant and convey to the said parties of the second 
part, their successors in office, and assigns forever, (here de- 
scribe the property) with the appurtenances and all the estate, 
title, and interest of the said parties of the first part therein, 
and the said parties of the first part do hereby covenant and 
agree with the said parties of the second part, that at the time 
of the delivery hereof, the said parties of the first part were 
the lawful owners of the premises above granted, and seized 
thereof in fee simple absolute, and they will warrant and de- 
fend the above granted premises, in the peaceful possession 
of the said parties of the second part, their successors and 
assigns forever. 


safe are Rta leys o's oxy RAES [SEAL. ] 
oaaae a e eda [SEAL.] 
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The Territory of Dakota, ) 
j 


ETE county. 
Personally appeared before mea........ , within and for 
the county above named ........ and ........ his wife, to me 


known to be the persons whose names are affixed to the above 
deed as grantors, and acknowledged the same to be their vol- 
untary act and deed; and the said ........ being at the same 
time, by me made acquainted with the contents of the above 
deed, apart from her husband, acknowledged that she execu- 
ted the same voluntarily and that she is still satisfied there- 
with. 

Witness my hand and seal this....day of ..... , A. D. JS... 


Src. 90. It shall be the duty of the county superintendent County snper- 
of schools for each county in the Territory previous to July 1, realivinict 
1871 to re-district their respective counties, whenever by so 
doing the districts of such county will be benefited thereby, 
assigning new numbers to districts if necessary, and making 
as many new districts as may be required to accommodate the 
people of the county. Respect shall in all cases be had to 
the present boundaries of districts unless by a change some 
district shall be benefited thereby. When the county has 
been re-districted, a plat of the county with the boundaries, 
and numbers of school districts distinctly marked thereon, 
shall be filed with the county clerk and county superintendent 
of schools. If any person or persons are aggrieved by the 
action of the county superintendent in re-districting the coun- 
ty, they shall have the right of appeal within thirty days of 
the time of the publication of the notice of the county super- 
intendent that he has re-districted the county. The county 
superintendent of each county is hereby required to post a 
notice in each school district within ten days of the time of 
the completion of the re-districting of the county, giving the 
boundaries of each district. If any new school districts are 
formed by re-districting the county, or any districts deprived 
of a majority of their school officers then it shall be lawful 
for the district to call a special school meeting and elect offi- 
cers to fill all vacancies in their school board, which officers so 
elected shall hold their offices until the next annual meeting 
or until their successors are elected and qualified. If a vacan- 
cy occurs at any time in the school board of any district, the 
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county superintendent may upon the petition of a respectable 
number of electors in said district appoint a suitable person 
to the vacancy. - 


Seo. 91. The Territorial superintendent of public instraction 


feid samas. in connection with the county superintendents of each county, 


to notify coan 
ax vi 


Orta acts 
epualed. 


may annually hold a session of the teachers’ institute of not 
more than ten days in length, and the sum of one hundred dol; 
lars is hereby appropriated from any funds in the TerrituriaJ 
treasury for the purpose of employing experienced teacherg 
to assist in conducting the same and defraying other expenses, 
The several county superintendents are hereby required ty aid 
in conducting said institute, and it may be required by county 
superintendents, of teachers applying for certificates to teach, 
that they shall, if consistent with their other duties, attend the 


_ session of the teachers’ institutes. 
Dietriet elork 


Src. 92. It shall be lawful for any school district to author 


Cork of of rate of ize the district clerk to notify the county clerk of the countx 


in which such district is located, of the rate of tax vpted at 
any annual or special. school meeting, and the county clerk 
shall insert in a separate column in the tax list the amvunt of 
school district tax, for which any person or property. i is liable 
which. tax shall be collected by the county treasurer, in the 
same manner as other taxes, and when collected paid over: hy 
the treasurer to the school district treasurer entitled to receive 
the same. 

Sec. 93. Chapter 32, of the session laws of 1867-8, and al, 
acts and parts of acts heretofore passed in relation to cammon 
schools are hereby repealed: Procided, That such repeal sha 
not effect any rights or liabilities that have accrued under, and 
by virtue of said act or acts: and, Propided, further, That all 
officers, that have been duly elected and qualified. in accord, 
ance with the provisions of said act, shall continue ta hald 
and discharge the duties of their respective offices until their 
successors are duly elected and qualified. 


an Orr rier be 5) 


Whe totake SEC. 94. This act shall take effect from and after its passage 


fect. 


and approval. | 
Approved, January 13th, 1871. 
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CHAPTER XXXVI 


A BILL FOR AN ACT RELATING TO SURVEYING AND COUNTY 


SURVEYORS. 
Be tt enacted by the Legislativa Assembly of the Territory of 
Dakota: 


SECTION 1. That in all future surveys made by county survey- | Cwtaia mara 
ors in the Territory of Dakota, the “surveyors mark,” paten- by alt eona couaty 
ted by Carl C. P. Meyer, December 21, 1869, shall be used by 
placing the same at all corners where any mark may be ne- 
cessary: Provided, That.the.cost:uf:each mark shall not ex- 
ceed thirty cents, or the cust of the right to make and use the 
same shall not exceed two cents each, and can be had at the 
said price of thirty cents each, and shall be fire-proof. 

Sro. 2. This act shall take effect and be in force from and 
after.jts passage andyapproval. 

Approved, January 13, 1871. 


TERRITORIAL LIBRARY. 


CHAPTER XXXVII. 


AN ACT TO TRANSFER THE TERRITORIAL LIBRARY TO EBE Cus- 
_ TODY OF THE SEORETARY OF THE TERRITORY, , oi 
Be it enacted by the Legislatine. Assembly of the Territory of 
Dakota: iy Ty OT ALOE UEA 
SEoTION. 1. That the Territorial Library of Dakota be and mugar” 
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the same is hereby transferred to the charge of the Secretary 
of the Territory. 
aot Sec. 2. All acts in conflict with this act are hereby repealed. 
Sec. 3. This act shall take effect and be in force from and 
after its passage and approval. 
Approved, January 13th, 1871. 


When to take 
effect. 


TREASURER AND AUDITOR. 


CHAPTER XXXVII. 


AN ACT PRESCRIBING CERTAIN DUTIES FOR THE TERRITORIAL 
TREASURER AND AUDITOR. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Treasurerand SECTION 1. The Territorial Treasurer and Auditor shall 
tohold ofices. Keep their respective offices at such convenient places as they 
may designate in some organized county or counties of this 
Territory, and shall at the time of entering upon the duties of 
their respective offices designate where the same will be held 
by publishing a notice thereof in each of the newspapers now 
published in this Territory. 
Confiictin Sec. 2. All acts or parts of acts in conflict with the provi- 
acta repealed. sions of this act are hereby repealed. 
Whentotake SEC. 3. This act shall take effect and be in force from and 
oF after its passage and approval by the Governor. 
Approved, January 9th, 1871. 
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TELEGRAPH LINES. 


CHAPTER XXXIX. 


AN Act RELATING TO TELEGRAPH LINES IN DAKOTA TER- 
RITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. Any person who shall cut, throw or pull down penatty for 
any telegraph pole or break or attempt to break any insula- fjaring tele- 
tor, wire or any thing necessary in the working of any tele- 
graph line in this Territory, orin any way to injure or inter- 
fere with the same to the detriment of public or private busi-' 
ness passing over such line shall subject the offender. npon 
conviction before any magistrate to a fine of not less than 
five or more than fifty dollars, or imprisonment not to exceed 
thirty days, or both such fine and imprisonment, besides 
damages and costs arising from such misdemeanor. 


Sec. 2. This act shall take effect and be in force from and 
after its passage and approval. 
Approved, January 6th, 1871. 


When to take 
effect. 
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CHAPTER XL. 


Aw AOT To LOCATE AND ESTABLISH A TERRITORIAL RoapD 
FROM YANKTON TO FORT THOMPSON. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


fani SroTION 1. That Joseph Ellis, Ogden Marsh, Bruno Con- 
emmisiozer. Oger, O. B. Orton and M. G. Anderson be, and they are here- 
by apppointed commissioners to locate and establish:a Torri- 
tosiak:rvad from: :Yankton to ‘Fort: Thompson, via Starrs 
Ranche,'Chotean creek,'at or near the: ranehe of Chanes’ 
Brazean; runche of Joseph Ellis and Cathbert Du: Charme 
(Pappina); ranche of. Felicia Padas, and thence. by. thd mos® 

direct and.practicable route to Fert Thompaom:? ..° in: tad 

Seika 8b. 9! It shall be’ thé duty df said commisstuners, or a ma- 
gare of com- jority of them, to meet at the city of Yankton onthe first day 
- of June next, and proceed to locate said road. Butin casé a 
majurity uf said commissionets du not meet as herefn provia= 

ed, # shall be the duty: of.thuse:present at such meeting, and 

they shall have full power to file said commission; and shali’ 
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Proceed without delay to locate the same, and make and plot 
and file the same in the office of the register of deeds of the 
several counties through which said road passes, or to which 
the same may be attached for election purposes; and said 
coinimissiofers shall have from the first day of June aforesaid 
to thefirst day of August thereafter to complete the location 
and establishment of said road. 


Src. 3. The said commissioners shall have full power to ap- deg mar apis 
point substitutes who shall in all respects possess the same *btitates. 
powers, rights and privileges, and whose duties shall be the 


same as the commissioners herein named. 


Sec. 4. Said commissioners shall have power to employ all exlommission- 
necessary help for the location and establishment of said road, heip. ata 
and shall be paid at the rate of three dollars per day and ex- 


penses while necessarily employed in making said location. 


Sec. 5. The expenses incurted in locating, surveying, mark- 37 whom sx. 
ing and staking and filing as aforesaid, shall be paid by the Paia. 
respective counties through which such road shall pass, in pro- 


portion to the amount iitcurred within the same. 

Src. 6. This act shall take effect immediately upon its pas- To tskeefect. 
sage and approval by the Govertor. 

Approved, January 13th, 1871. 


CHAPTER XLI. 


AN Act to LOCATE AND ESTABLISH a TERRITORIAL Roap 
FROM THE Town OF CANTON, IN LINCOLN COUNTY, TO THE 
Ciry oF YANKTON, Dakota TERRITORY. 


De it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That J. Q. Fitzgerald, J. W. Turner and B. S. _ Names or 


1 commiseioncr. 


When and 
where commis- 
sloners shall 
meet. 


By whom er- 
penecs shall be 
paid 


Compensa- 
tion of Com- 
missioners. 


Commission- 
ers to report, 
when and how. 


To take effect 
hen. 


TERRITORIAL ROAD. 


Gillespie be, and they are hereby appointed commissioners 
to locate a Territorial road as follows, to wit: Commencing at 
the west end of the street between blocks thirteen (13) and 
twenty (2U) inthe town of Canton, Lincoln county, Dakota 
Territory; thence running west and south to a point onthe 
Vermillion river about two miles below the mouth of Turkey 
Ridge creek; from thence on the nearest practical route to the 
bridge on the Dakota river, four miles northeast of Yankton, 
to intersect the Territorial road from the town of Vermillion 
to Yankton. 


Sec. 2. It shall be the duty of said commissioners, or a ma- 
jority of them to meet at the house of J. Q. Fitzgerald on or 
before the first Monday of June, A. D. 1871, and proceed with 
a competent surveyor and other necessary help to locate said 
road. 


Src. 3. The expenses incurred in surveying, marking and 
establishing the said road shall be paid by the several cuun- 
ties through which said road shall pass in proportion to the 
distance and time employed in locating said ruad through 
such counties respectively. 


Sec. 4. The surveyor shall be entitled to receive three dol. 
lars per day, and the commissioners shall each be entitled to 
receive three dollars per day while necessarily engaged in sur. 
veying and locating the same. 


Sec. 5. Said commissioners shall make report of the loca- 
tion and cost of said road and caus2 a copy of the same to 
be filed in the office of the Secretary of the Territory on or be- 
fore the first day of July, A. D. 1871, and it shall be the duty 
also of said commissioners to file in the office of register of 
deeds in each county through which said road shall pass, a 
plat of so much of said road as is contained within the boun- 
daries of the respective counties. 


Sec. 6. This act shall take effect and be in force from and 
after its passage and approval by the Governor. 


Approved, January 11th, 1871. 


TERRITORIAL ROAD. 


CHAPTER XLII. 


AN ACT CHANGING, VACATING AND ESTABLISHING A TERRI- 
TORIAL RoaDIN UNION COUNTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That W. S. Sargent, Thomas Robinson and P. ,Names 
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samimiosionsed. 


X. Oriley be and they to survey, mark and establish a Ter- 
ritorial road from the north line of Union county to the Big 
Sioux river, established under act of 1864 and 1865 at a point, 
where said Territorial road crosses the section line between 
sections twenty-five (25) and twenty-six (26) in township nine- 
ty-three north of range forty-nine; thence south on section 
line to the north boundary of township 79, range 49; thence 
in a southwesterly direction to a point on said Territoral 
road, one-half mile south of the north boundary line of 
township 93, range 49. 


Sec. 2. That so much of said Territorial road located under torttt of terri- 
the act mentioned in section one of this act as is hereinafter « cated. 


described, is hereby declared vacated, to wit: Commencing:at 
a point where said Territorial road crosses the section line 
between sections 25 and 26 in township 93, range 49, to a point 
on said road one-half mile south of the north boundary line 
of township 93, range 49. 


Sec. 3. It shall be the duty of the commissioners mentioned mete of com- 


in section one of this ‘act, or a majority of them, to meet at the 
house of W. S. Sargent on or before the first day of March, 
A. D. 1871, and proceed with a competent surveyor to locate 
said road. 


ers. 


Src. 4. The county of Union shall pay the expenses incur- Expenses to 
red in locating, surveying, marking and staking the same. Union county. 


That the surveyor shall receive three (3) dollars per day while 
engaged in locating said road, and the commissioners two (2) 
dollars per day. 


906 TERRITORIAL ROAD. 


-Commiesion- SEO. 5. It shall be the duty of the commissioners to tile in 

plat. the office of the register of deeds of Union county a plat of the 
Territorial road provided for in this act. 

ember totake Sec. 6. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, January 12th, 1871 


CHAPTER XLIII. 


AN ACT TO PROVIDE FOR KEEPING IN REPAM A TERRITORIAL 
RoaD FROM YANKTON TO Sioux Fas, D. T. 


Be it enacted by the Legislative Assembly of the Territory of 


Dakota: 
entmesof =  SxotTion 1. That Amos O. Bursem, W. W. Aurner and Jolm 
to locate Sioux McClellan, be and are hereby appointed commissioners to 
ton rogd. keep in repair a Territorial road from Yankton ria Swan 
Lake to Sioux Falls. 
eben o, Sec. 2. It shall be the duty of the said commissioners be- 


fore the first day of July A. D. 1871, to repair said road and 
to construct 4 bridge across Clay creek or any other streams 
or slough where it shall be necessary to make the sgid road 
practicable. 

Compensation Sec. 3. Said commissioners shall yeceive a compensation of 
two dollars for each day actnally employed in repairing said 
road and constructing bridges thereon, and shal) have author- 
ity to employ such help as they may deem necessary. 

nrto, Sro.4. That the expense incurred thereby shall be paid 
out of the county treasury of each county through which said 
road passes, in proportion to the time employed ip each, 
anentotake SEC. 5. This act shall take effect and be in force from and 
after its passage and approval. 
Approved, January 12th, 1871. 


or 
e 
a 
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CHAPTER XLIV. 


AN ACT TO LOCATE A TERRITORIAL ROAD FROM OPPOSITE 
THE MOUTH OF THE Rock RIvER, IN Uylon County, to 
YANKTON, DakoTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. That N. Hickson, Edward Monday, and Adam , Xamee or 


Scott, be and are hereby appointed commissioners to locate, of ek river 
mark, survey and establish a Territorial road starting from". 
opposite or near where the Rock river of Iowa flows into the 

Big Sioux river; thence across the county west and south to 
Bloomingdale, and then by the most practicable route to 


Yankton. 


Src. 2. The said commissioners or a majority of them shall ° athe to have 
have until the first day of Noyember next, to locate, survey, 
mark, and establish the said road. 

Sec. 3. Should any of the above commissioners fail to serve, aay appoint 
those serving shall have power to appoint substitutes whose 
duties shall be the same as herein given to the other commis- 
sioners. 

Sgc. 4. The expenses incurred in the surveying, mari tng) Kxpenses, 
and establishing of said road shall be paid by the sev eral" T” 
counties through which the road may pass in proportion to 
the distance and time in locating said road through such coun- 
ties respectiyely. 

Spc. 5. The commissioners and surveyor of said road shall compensation 
each receive three dollars per day for every day actually and 
necessarily employed in surveying and establishing said road. 

Src. 6. After the said road shall have been located it shall Pa 
he the duty of the surveyor of said road on or before the 15th 
day of December next, to file in the office of register of deeds 
in each county through which said road passes, a plat of so 
mnch of said road gs js contained within the boundaries of 
the respective counties. 

Approved, January 13th, 1871. 
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ASSESSORS OF YANKTON COUNTY. 


CHAPTER 1. 


AN ACT PROVIDING FOR THE APPOINTMENT AND ELECTION 
oF ASSESSORS IN YANKTON COUNTY, DAKOTA TERRITORY. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: 


County com- SECTION 1. That it shall be the duty of the county commis- 


mieeloners of 


Yankton coun- sioners of Yankton county, at their next special or regular 
y to appoint, 
anassessor. meeting, to appoint an assessor, whose duty it shall be to 
proceed according to law, to assess all the taxable property 
in said county of Yankton, liable to taxation; and the assess- 
or so appointed shall have the power to appoint, not to ex- 
ceed one deputy in each commissioner district, to assist him 
in the performance of his duty; and the assessor appointed 
as herein provided, shall hold his term of office until his suc- 
Assessor to CESSOT is elected and qualified, and shall receive for his servi- 
` ces two dollars for each day actually spent in taking such as- 
sessment, to be paid out of any money in the treasury of said 
county, not otherwise appropriated. 
agmen p Sec. 2. That at the next regular election of each year, there 
shall be one assessor elected for the term of one year as in 
other cases of county officers. 
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Sec. 3. All acts and parts of acts in conflict with this act ,ierpsaed. 
are hereby repealed. 

Sec. 4. This act shall take effect and be in force from and epe" t° take 
after its passage and approval. 

Approved, January 13th, 1871. 


BROOKINGS COUNTY. 
CHAPTER 2. 


AN ACT TO ORGANIZE THE COUNTY OF BROOKINGS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SEcTION 1. That Martin Trygstadt, L. M. Hewlet, and Elias Commiesion- 
of Broo! 

Thompson be and are hereby appointed county commission- inge coit. 
ers of Brookings county, and the said county commissioners 
.shall have full power and anthority to appoint all other offi- 
cers to complete the organization of said county. 

Sec. 2. That Wm. H. Packard be and he is hereby appoint- „Bsgister of 
ed register of deeds of said county of Brookings. The coun- 
ty- seat of. Brookings county, be and the same is hereby loca- 
ted at Medary. 


Src. 94. This act shall take effect and be in force from and , heat take 
after its passage and approval. 


Approved, January 13th, 1871. 


al) 


Boundarice of 


Ciy of Bon 
Meotnme. 


Powers of 
suid city. 


Legislative 
a@ihority. 
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BON HOMME INCORPORATION ACT. 


CHAPTER 3. 


As Act TO INCORPORATE THE CITY oF Bon Homme, Daxors 
TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That all that portion of Territory contained in 
lots numbers one and two, of the northwest quarter of section 
number eighteen, and lots numbers three and four, of the 
southwest quditer of section number eiglitetn, all being in 
tuwnship number ninety-three north, range number fifty-eight 
west; and also the northeast quarter of section number thir- 
teen, and the northeast quarter of the northwest quarter of 
section number thirteen, and lots numbers two, three, and four. 
in said section number thirteen, in township number ninety- 
three north, of range number fifty nine west, all in the county 
of Bon Homme, Dakota Territory, is hereby declared to be a 
corporation by the nate of the “City or Bon HomMe.” 

Src. 2. The said city of Bon Honinie is hereby made a body 
corporate and politic, and is invested with all the powers ant 
attributes of a municipal corporation, and by that name may 
sue and be sued, plead and be itipleaded, complain and de- 
fend in any court of record, and any other place whatsoever: 
may have a common seal, and may alter the same at pleasure, 
and may take, hold, purchase, lease, convey and dispose of 
any real, personal, or mixed estate, for the use uf said corpo- 
ration. 

Sec. 3. The legislative authority of said city is hereby ves- 
ted in a city council, composed of a mayor, and board of al- 
dermen consisting of six members. 
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Src. 4. Every legal voter of the Territory of Dakota who who entitiea 
shall have been a resident of the city of Bon Homme. thirty °° ‘"* 
days next preceding a city election, is declared a citizen of 
said city, and is entitled to vote at all the elections thereof. 


Sec. 5. The election of city officers shall be in a manner , Manner of 
similar to county elections, as near as the nature of the case 


admits. 


Src. 6. A person offering to vote may be challenged as in aner aay Dé 
other elections in the county, and an oath may be administer- 
ed to him in like manner, naming the qualifications herein 
prescribed. 

Src. 7. No person shall be eligible to any elective office „Who eligible 
mentioned in this act, unless he be a legal voter of the city, 


Sec. 8. The annual election for city officers shall be held on „Eleeton, 
the first Monday in April in each and every year, and the 
officers elect shall qualify and enter upon the discharge of their 
duties on the second Monday in April thereafter. 


Sec. 9. That Benton Fraley, D. P. Bradford, and Timothy 527e% and 


uty of com- 
B. Burleigh, are hereby appointed commissioners to conduct misnlonere of 
the first election under this act, who, or a majority of whom, 
are to canvass the votes and to issue certificates of election to 
the several officers elect, and whose duty it shall also be to fix 
the place for holding the first election of officers under this 
act, by giving at least five days notice of such election, by 


printed or written notices. 


Sec. 10. In all elections for city officers, after the first elec- Proceedings 
tion, the Mayor shall issue a proclamation to the voters of the quent “lectione 
city, naming the time and place of such election, and the offi- 
cers to be chosen, and cause at least one copy to be posted in 
each ward, in case the city shall have been subdivided into 
wards, and if not so subdivided, as many as the case may re- 
quire, which notice or notices shall be so posted, at least ten 
days previous to the day of election. The polls shall be open 
between the hours of eight and ten o’clock in the forenoon, 
and continue open until four o’clock in the afternoon. With- 
in two days from the day of the election, the judges of elec- 
tion shall make out their returns to tke president of the city 
council, who shall examine them at the next meeting, and 
cause an abstract of the votes to be recorded in a book kept 
for that purpose. 

T1 
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paiher ofeora Sec. 11. In addition to a mayor and board of aldermen, 
there shall be elected at the general election in each year, a 
marshal, treasurer, and city clerk, who shall in like manner 
hold their respective offices for one year, and until their suc- 


cessors are elected and qualified. 


ane Sec. 12. It shall be the duty of the mayor to see that the 
laws and ordinances of the city are executed, and their viola- 
tion punished; to superintend and direct the official conduct 
of subordinate officers; to sign and seal all commissions, 
licenses and permits, granted by the city council, and to per- 
form such duties and exercise such powers as pertain to the 
office of the mayor of the city, and such as may be granted 
or imposed by the ordinances of the city, consistent with law. 
of mayor" ë SEc, 13. The mayor shall be a conservator of the peace 
within the city, and ex-officio a justice of the peace, and is 
invested with the original jurisdiction for the violation of the 
city ordinances; he shall not be disqualified from acting in 
such judicial capacity by any proceedings being in the name, 
or in behalf of the city. 


sini Src. 14. The city council is invested with the power to make 
council. ordinances to secure the inhabitants against fire, against vio- 
lations of the public peace, to suppress riots, gambling, 
drunkenness and indecent behavior in public places; and in 
general to provide for the safety, prosperity and good order 
of the city, and the health, morals and convenience of the in- 
habitants, and to impose penalties for the violation of its or- 
Penalties for dinances, not exceeding one hundred dollars for each offense, 
vao which may be recovered in q civil action in the name of the 
city, or by complaint before a justice of the peace; and the 
laws of the Territory relative to the carrying into effect a judg- 
ment of a justice of the peace, imposing a fine, shall be applied 

to judgments in the above cases. 


Fire compan- SEC. 15. The city council is authorized to establish and or- 
les, &c. R ý . . é 
ganize fire companies, and provide them with fire engines, 
hose and other apparatus pertaining thereto. 
Salc of gan- SEC. 16. The city council may regulate the keeping and sale 
powder. eae : 
of gunpowder within the city. 
City counen SEOC. 17. The city council shall have exclusive authority to 
Paiao eno Provide for the licensing and prohibition of all exhibitions, 
Hops: shows, theatrical performances, and billiard table halls, ten 
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pin alleys, and other saloons; but the aboveauthority extends 
to no exhibition of a purely scientific character. The city 
council shall also have the power to license and regulate the 
retailing of intoxicating liquors, and also the sale of all goods, 
wares and merchandise, and all other property, sold at auc- 
tion within the limits of the city. 

Src. 18. The city council shall be the judge of the qualifica- eiT conne, 
tion and election of its own members; it may determine the of qualification 
Tules of its own proceedings, and shall keep a record thereof, 
which shall be open to the inspection of every citizen of the 
city, and may compel the attendance of its members in such 
manner and by such penalties as it may adopt. 


Src. 19. The mayor shall preside at all meetings of the city Bloor alr th 
council, and in case of his death, resignation, or inability to meetings ofelty 
serve, from any cause, a majority of the aldermen shall elect 
a mayor pro tem. to preside at said meetings, and may desig- 
nate a justice of the peace to take cognizance of offenses 


arising under the ordinances of the city. 


Src. 20. No member of the city council shall be eligible to | Members of | 
any office within the gift of the city council during the term ineligible to 
of office for which he is elected, nor shall he be interested, di- 
rectly or indirectly in the profits of any contract, job, or work, 


or services to be performed for the city. 


Sec. 21. All ordinances passed by the council shall be re- „Ordinances 
corded in a book to be kept for that purpose, and shall be cortea. 
signed therein by the mayor and be attested by the clerk. 


_ Sec. 22. It is the duty of the clerk to keep a true record of  cterk shall 
all the proceedings of the city council, and such record shall proceeding” 


be open in all business hours for the inspection of any citizen. 


Src. 23. The mayor, aldermen, marshal, treasurer, clerk, Oath of off. 
assessor and collector shall respectively take an oath to sup- = 
port the constitution of the United States, and the laws of the 
Territory, and faithful and impartially to perform their duty 
to the best of their knowledge and ability. Other officers 
shall qualify in such manner as may be prescribed by the city 
council. The oath of office may be administered by the may- 
or, or clerk of the council, when heis qualified, or by any per- 
son duly authorized to administer oaths; and in the transac- 
tion of the business of the corporation, those officers and the 
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president for the time being, may administer oaths, which 
shall have the same effect as if administered by the officers au- 
thorized therefor. 


soon Src. 24. The mayor shall receive for his services an annual 
aldermen. salary not exceeding ten dollars; each of the aldermen shall 
receive a salary not exceeding three dollars per annum, said 
salaries to be fixed by the council, within the limits aforesaid. 
Provieo, It is however, Provided, That when the city shall contain a 
population of 6,000 inhabitants additional to its present pop- 
ulation, the salaries of the mayor and aldermen may be in- 
creased to any sum not exceeding five times the amount herein 
designated, such sums of money to be fixed by the council 
aforementioned. It shall be the duty of the council to allow 
such fees for the services of other city officers, not provided 

for in this act, as it shall deem right. 


r What officers SEC. 25. The treasurer, clerk of the council, assessor, collec- 


fonda tor and marshal, shall give such bonds, perform such duties, 
and exercise such powers as may be required of them by or- 
dinance, not inconsistent with law, which bonds shall be ap- 
proved by the council and filed with the mayor. 
Treasurer Src. 26. The treasurer shall be ex-officio collector, and the 
and collector. marshal ex-officio assessor of said city. 
Duty and Sec. 27. The marshal shall be a conservator of the peace 


wers of mar- 
Phal. 


within said city, shall serve all process directed to him by the 
mayor or any justice of the peace exercising jurisdiction 
under the ordinances of the city, and shall possess the powers 
usually exercised by sheriffs and constables in making arrests, 
suppressing riots, and breaches of the peace, and executing 
process. 


Jy When council Sec. 28. On the third Monday in December in each year, it 
nancial state- Shall be the duty of the council to cause a full, complete and 
made. detailed statement of the financial condition of the city to be 
made out, which statement shall be signed by the mayor, 
clerk, and a majority of the members of the council, and open 

to inspection. 
Thisactde. SEC. 20. This act is hereby declared to be a public act and 


Subic tana may be read in evidence in all courts of law and equity in this 
vale Territory, without proof; and all ordinances of the city coun- 


cil may be proved by the book referred to in this act; and 
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when printed and published in book form, and purporting to 
have been printed by authority of the city couacil, said ordi- 
nances shall be received in all courts and places without fur- 
ther proof. 


Src. 30. The council shall provide by ordinance for the keep- ,, Counct! shall 
ing of the public money of the city, and the manner of dis- fcepine public 
bursing the same; and shall cause all just claims against the 
city to be audited, and all city officers are accountable to said 


council in such manner as it may direct. 


Sec. 31. All acts and parts of acts conflicting with this act sa gorficilng 
are hereby repealed. 


Sec. 32. This act shall take effect and be in force from and erareniee 
after its passage. 
Approved, January 13, 1871. 


CANTON, LINCOLN COUNTY. 
CHAPTER 4. 


AN ACT TO CHANGE THE NAME OF THE TowN SITE OF 
LINCOLN, IN THE COUNTY OF LINCOLN, TERRITORY OF Da- 
KOTA. 


Be it enacted by the Legislative Assembly of the Territory of 


Dakota: 
SECTION 1. That the Township of Lincoln, situated on ther townsnip of 
southeast quarter of section fourteen (14), township ninety- cole county. 
chang: o 


eight (9S), of range forty-nine (49), of Lincoln county, Dako- canton. 
ta Territory, be, and the same is hereby changed to the name 
of Canton. 
Sec. 2. This act shall take effect and be in force from and To take effect 
after its passage and approval by ihe Governor. aea 
Approved, December 23, 1870. 
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COURTS IN YANKTON COUNTY. 
CHAPTER 3. 


AN AcT PROVIDING FOR THE HOLDING OF SPECIAL TERMS 
OF THE DISTRICT COURT IN YANKTON COUNTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 
Time of hold- 
terme of din- SECTION 1. That there shall be held each year special terms 
in Yankton of the District Court, in and for Yankton county, as`follows: 
On the first Mondays of January, March, May, July, Septem- 
What issues DCF and November. 
midume © SEO. 2. All issues of law or of fact not requiring the inter- 
vention of a jury, and all motions may be tried and heard at 
either a special or general term: Provided, however, That 
nothing in this act contained shall interfere with the existing 
provisions of law, relating to the holding of general terms of 
the District Court, or to the hearing of motions or applica- 
tions at chambers, nor with the authority of any Judge to 
appoint special terms additional to those herein provided, or 


whenever in his judgment necessity may require. 


Proviso. 


and bow long Src. 3. Said, special terms shall be held at the court room, 
in the city of Yankton, and continue as long as the business 
may require. 

Src. 4. This act shall take effect and be in force from and 
after its passage and approval. 

Approved, January 13th, 1871. 


When to take 
effect. 
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EMMERSONVILLE—INCORPORATION ACT. 


CHAPTER 6. 


? 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SecTIon 1. That all that portion of territory contained in Pek iy ib 
the northeast quarter of section number thirty-three, and the sonville, 
southeast half of the southeast quarter of section twenty- 
eight, all being in township number ninety-five north, range 
number fifty-four west, all in the county of Yankton, Dakota 
Territory, is hereby declared to be a corporation by the name 


of the “City of Emmersonville.” 


Src. 2. The said city of Emmersonville is hereby made a Powers of 
body corporate and politic, and is invested with all the pow- - 
ers and attributes of a municipal corporation, and by that 
name may sue and be sued, plead and be impleaded, com- 
plain and defend in any court of record, and any other 
place whatsoever; may have a common seal, and may alter 
the same at pleasure, and may take, hold, purchase, lease, 
convey and dispose of any real, personal or mixed estate, for 
the use of said corporation. 


Seo. 3. The legislative authority of said city is hereby vest- Legislative 
ed in a city council, composed of a mayor and board of alder- "°"? 
men consisting of ae members. 


Src. 4. Every legal voter of the Territory of Dakota who who entitled 
shall have been a resident of the city of Emmersonville thirty °°" 
days next preceding a city election, is declared a citizen of 
said city, and is entitled to vote at all the elections thereof. 
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ageer of Sec. 6. The election of city officers shall be in a manner 
similar to county elections, as near as the nature of the case 
admits. 

exato may be Sec. 6. A person offering to vote may be challenged as in 
other elections in the county, dnd an oath may be adminis- 
tered to him in like manner, naming the qualifications herein 
prescribed. 


torneo eligible SEC. 7. No person shall be eligible to any elective office 
mentioned in this act, unless he be a legal voter of the city. 
welections. Sec. 8. The annual election of city officers shall be held on 
"the first Monday in April in each and every year, and the of- 
ficers elect shall qualify and enter upon the discharge of their 
duties on the second Monday in April thereafter. 


axamesand = SEO. 9. That Bartlett Tripp, Joseph Emmerson and John 

aty of com- 

missioners of Lawrence are hereby appointed commissioners to conduct the 
first election under this act, who, or a majority of whom, are 
to canvass the votes and to issue certificates of election to the 
several officers elect, and whose duty it shall also be to fix the 
place for holding the first election of officers under this act, 
by giving at least five days’ notice of such election, by print- 
ed or written notices. 


snrroceedings Sro. 10. In all elections for city officers, after the first elec- 
quent elections tion, the mayor shall issue a proclamation to the voters of the 
city, naming the time and place of such election, and the off- 
cers to be chosen, and cause at least one cupy to be posted in 
each ward, in case the city shall have been subdivided into 
wards, and if not so subdivided, as many as the case may re- 
quire, which notice or notices shall be so posted, at least ten 
days previous to the day of election. The polls shall be open 
between the hours of eight and ten o’clock in the forenoon, 
and continue open until four o’clock in the afternoon. With- 
in two days from the day of election, the judges of election 
shall make out their returns to the president of the city coun- 
cil, who shall examine them at the next meeting, and cause 
an abstract of the votes to be recorded in a book kept for that 
purpose. 
Other oficers SEC. 11. In addition to a mayor and board of aldermen, 
tobe elected. there shall be elected at the general election in each year, a 
marshal, treasurer and city clerk, who shall in like manner 
hold their respective offices for one year, and until their suc- 
cessors are elected and qualified. 
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Sec. 12. It shall be the duty of the mayor to see that the ree 

laws and ordinances of the city are executed, and their viola- 
tion punished; to superintend and direct the official conduct 
of subordinate officers; to sign and seal all commissions, li- 
censes and permits, granted by the city council, and to per- 
form such duties and exercise such powers as pertain to the 
office of mayor of the city, and such as may be granted or 
imposed by the ordinances of the city, consistent with law. 


Src. 12. The mayor shall be a conservator of the Peace , Juriediction 
within the city, and ex-officio a justice of the peace, and is in-° 
vested with original jurisdiction for the violation of the city 
ordinances; he shall not be disqualified from acting in such 
judicial capacity by any proceedings being in the name or in 
behalf of the city. 

Sec. 14. The city council is invested with the power to make ERTASI 
ordinances to secure the inhabitants against fire, against vio- cd in the city 
lations of the public peace, to suppress riots, gambling, — 
drunkenness and indecent behavior in public places, and in 
general to provide for the safety, prosperity and good order 
of the city, and the health, morals and convenience of the in- 
habitants, and to impose penalties for the violation of its or- 
dinances, not exceeding one hundred dollars for each offense, penalties. for 
which may be recovered in a civil action in the name of the ordinances. 
city, or by complaint before a justice of the peace; and the 
laws of the Territory relative to the carrying into effect a 
judgment of a justice of the peace imposing a fine shall be 
applied to judgments in the above cases. 

Sec. 15. The city council is authorized to establish and or- Fire compan- 
ganize fire companies, and provide them with fire engines, gai 


hose and other apparatus pertaining thereto. 

Sec. 16. The city council may regulate the keeping and sale paalo of gon- 
of gunpowder within the city. 

Sec. 17. The city council shall have exclusive authority oy counen 
to provide for the licensing and prohibition of all exhibi- provide fori, 
tion, shows, theatrical performances, and billiard table halls, "™- 
ten pin alleys, and other saloons; but the above authority 
extends to no exhibition of a purely scientific character. The 
city council shall also have the power to license and regulate 
the retailing of intoxicating liquors, and also the sale of all 
goods, wares and merchandise, and other property, sold at 
auction within the limits of the city. 

12 
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sie Mize SEC. 18. The city council shall be the judge of the qualifica- 

oaea tion and clection of its own members; may determine the 
rules of its own proceedings, and shall keep a record thereof, 
which shall be open to the inspection of every citizen of the 
city, and may compel the attendance of its members in such 
manner and by such penalties as it may adopt. 


pruticaay SEC. 19. The mayor shall preside at all meetings of the city 


wee msot conncil, and incase of his death, resignation or inability to 
serye, from any cause, a majority of the aldermen shall elect 
a mayor pro tem. to preside at said meetings, and may desig- 
nate a justice of the peace to take cognizance of offenses aris- 
ing under the ordinances of the city. 


eocmbers of , SEC. 20. No member of the city council shall be eligible to 

jnehsible to any office within the gift of the city council during the term of 
office for which he is elected, nor shall he be interested, direct- 
ly or indirectly in the profits of any contracts, job, or work, or 
services tu be performed for the city. 


eiCrdinances Sec. 21. All ordinances passed by the city council shall be 


curded. recorded in a book to be kept fur that purpose, and shall be 
signed therein by the mayor and be attested by the clerk. 
clerk ebal Sec. 22. It is the duty of clerk to keep a true record of all 


proceedings. the proceedings of the city council, and such record shall be 
open in all business hours for the inspection of any citizen. 


„ONN of om- Sec. 23. The mayor, aldermen, marshal, treasurer, clerk, as- 

f sessor and collector shall respectively take an oath to support 

the constitution of the United States, and the laws of the Ter- 

ritory, and faithfully and impartially to perform their duty to 

the best of their knowledge and ability. Other officers shall 

qualify in such manner as may be prescribed by the city 

council. The oath of office may be administered by the may- 

or or clerk of the council, when he is qualified, or by any per- 

son duly authorized to administer oaths; and in the transac- 

tion of the business of the corporation, those officers and the 

president for the time being, may administer oaths, which 

shall have the same effect as if administered by the officers 
authorized therefor. 


Salary of Src. 24. The mayor shall receive for his services an annual 
d ` 
aidermen. Salary not exceeding ten dollars; each of the aldermen shall 


receive a salary not exceeding three dollars per annum, said 
salaries to be fixed by the council, within the limits afuresaid. 
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It is, however, provided that when the city shall contain a Proviso. 
population of 6,000 inhabitants additional to its present pop- 
ulation, the salaries of the mayor and aldermen may be in- 
creased to any sum not exceeding five times the amount here 

in designated, such sums of money to be fixed by the council 
aforementioned. It shall be the duty of the council to allow 

such fees for the services of other city officers, not provided 

for in this act, as it shall deem right. 


Src. 25. The treasurer, clerk of the council, assessor, collec- What oficera 
A ‘ shall give 
tor and marshal, shall give such bonds, perform such duties, bonds. 
and exercise such power as may be required of them by ordi- 
nance, not inconsistent with law, which bond shall be ap- 
proved by tle council and filed with the mayor. 


Src. 26. The treasurer shall be ex-officio collector, and the pyensnrer 
marshal ex-officio assessor of said city. and collector. 
Src. 27. The marshal shall be a conservator of the peace Paty wna 
within said city, shall serve all process directed to him by the powers of mar- 

mayor or any justice of the peace exercising jurisdiction un- 
der the ordinances of the city, and shall possess the powers 
usually exercised by sheriffs and constables in making ar- 
rests, suppressing riots and breaches of the peace, and exe- 
cuting process. 
Sec. 28. On the third Monday in December in each year, it 
shall be the duty of the council to cause a full, complete and pren conge 


shall cause fi- 
nancial state- 


detailed statement of the financial condition of the city to be meni to be 
made out, which statement shall be signed by the mayor, ™** 
clerk, and a majority of the members of the council, and open 

to inspection. 

Sec. 29. This act is hereby declared to be a public act and 
may be read in evidence in all courts of law and equity inthis This act de- 
Territory, without proof; and all ordinances of the city conn- pubic ace and 
cil may be proved by the book referred to in this act; and evidence. 
when printed and published in book form, and purporting to 
have been printed by anthority of the city council, said ordi- 
nances shall be received in all courts and places without 
further proof. 

Src. 80. The council shall provide by ordinance for the Council shan 
keeping of the public money of the city, and the manner of Eceping pubite 
disbursing the same; and shall cause all just claims against ™™™ 
the city to be audited, and all city officers are accountable'to 


said council in such manner as it may direct. 
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Confitctin Sec. 31. All acts and parts of acts conflicting with this act 
scterepeaie®- are hereby repealed. 


Take effect Sec. 2. This act shall take effect and be in force from and 
ye after its passage. 


Approved, January 13, 1871. 


JAIL—-PEMBINA COUNTY. 
CHAPTER 7. 


AN ACT To AUTHORIZE THE COUNTY COMMISSIONERS OF PEM- 
BINA COUNTY TO RAISE MONEY FOR TIE ERECTION OF A JAIL 
IN SAID COUNEY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


«commision SECTION 1. That the county commissioners of Pembina are 
ten A hereby authorized to raise by special tax on all taxable prop- 
tax, &c. erty in the county for the year 187U-1, the sum of four thousand 
dollars, to be levied and collected in like manner as the gener- 
al tax. And said county commissioners are hereby further 
authorized to raise by loan the sum of six thousand dollars. 
They shall also have power to raise the whole sum if they 
Provieo. deem it advisable by taxation or by loan: Provided, That 
the provisions of an act to authorize the county commission- 
ers of Yankton county to raise money for the erection of a 
jail, approved December 25th, 1868, not inconsistent with 
section first of this act shall apply, be in force, and consid- 

ered part of this act. 


Totakeefect SEC. 3. This act shall take effect and be in force from and 
=e after its passage and approval. 
Approved, January 12, 1871. 
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MINNEHAHA COUNTY—OFFICIAL ACTS 
LEGALIZED. 


CHAPTER 8. 


AN ACT FoR LEGALIZING THE OFFICIAL ACTS OF CERTAIN 
County OFFICERS OF MINNEHAHA COUNTY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SrecTion 1. That the official acts of John Thompson, John omcial acts 
Nelson and William Meloin, county commissioners, E. D. cere legullzed. 
Broughton, register of deeds, and Ole Bergerson, justice vf the 


peace of Minnehaha county, be and are hereby declared legal. 


Sec. 2. This act shall take effect and be in force from and „ppe? to take 
after its passage and approval. 
Approved, December 31, 1871. 


MILITARY BRIDGE—CLAY COUNTY. 
CHAPTER 9. 


AN ACT To AUTHORIZE THE BOARD OF CoUNTY CONMMISSION- 
ERS OF CLAY County, DAKOTA TERRITORY, TO KEEP IN RE- 
PAIR TITE MILITARY BRIDGE ACROSS THE VERMILLION RIVER. 
ALSO, TO LEGALIZE THE ACTS OF. THE BOARD oF COUNTY 
COMMISSIONERS OF Sarp COUNTY IN MAKING REPAIRS ON 
SAID BRIDGE HERETOFORE. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


SECTION 1. The board of county commissioners of Clay commicseon- 
county, Dakota Territory, are authorized to keep in repair sonaty to keep 
and in good condition the military bridge across the Vermil- ia mpar. = 
lion river. 


574 


Certain acta 
legalized. 


To take effect 
when. 


Proviso. 


Preamble. 


Action of 
Foe a a8 
falavure 
ar to aie Peal 


d Pac 
Ballroad com- 
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Sec. 2. That the acts of the board of county commissioners 
of said county in making repairs on said bridge heretofore, 
be and are hereby declared legal. 

Sec. 3. This act shall take effect and be in force from and 
after its passage and approval: Provided, That said com- 
missioners shall have authority to keep in repair the town 
line bridge between township ninety-two and ninety-three, 
range fifty-two west of the fifth principal meridian. 

Approved, January 13th, 1871. 


ST. PAUL & PACIFIC RAIDROAD COMPANY. 
CHAPTER 10. 


AN Act RELATIVE TO TIHE ST. PAUL anD Paciric RAILROAD 
COMPANY. 


WhueEREAS, The Legislative Assembly of the Territory of 
Minnesota did confer on and grant to the St. Paul and Pacific 
Railroad Company the right and authority to locate, build, 
operate and extend the said road to the Missouri river, and 

Whereas, The said St. Paul and Pacific Railroad Company 
have transferred the privilege, right and authority to the 
first division of the St. Paul and Pacific Railroad Company, 
and 

Whereas, The Territory of Minnesota then comprised that 
portion of Territory now known as and organized into the 
Territory of Dakota; therefore, 

Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 

SxcTion 1. That the right, powers, privileges and authority 
given the said St. Paul and Pacific Railroad Company by the 
Legislative Assembly of the Territory of Minnesota, to lay 
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out, construct, build and operate a railroad running to the 
Missouri river at such point as they may select, is hereby re- 
cognized and affirmed by this Legislative Assembly, so far as 
it now relates to the Territory of Dakota, and that the action 
of the said St. Paul and Pacific Railroad Company, in trans- 
ferring the rights, powers and privileges to the first division 
of the St. Paul and Pacitic Railroad Company, is hereby 
authorized, recognized, ratified and confirmed. 
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Sec. 2. This act shall be in force from and after its passage , rake effect 


and approval. 
Approved, January 12th, 1871. 


TELEGRAPH LINES—YANKTON COUNTY. 


CHAPTER 11. 


AN ACT GRANTING CERTAIN POWERS To THE County ComM- 
MISSIONERS OF YANKTON County RELATING TO TELEGRAPH 
LINES. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That the county commissioners of Yankton Commteston- 


rs of Yankton 


county be and they are hereby authorized and empowered to county y author 
lease to the highest bidder at their office in said county, on right of way for 


the first day of February, A. D. 1871, at ten o’clock, A. M., of 
said day the exclusive right of way for a telegraph line run- 
ning between the James River and the city of Yankton in 
said county, upon and along the public highway now opened 


telegraph line, 
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between the points last named for the term and period of five 
years, providing said right of way shall not interfere with the 
right of the public in and to said highway; and that said 
highest bidder and lessee shall keep and maintain a telegraph 
line in good condition and working order. 


Commission. SEC. 2. That said commissioners after receiving all the bids 
ere shall exe. as aforesaid shall execute and deliver to the highest bidder as 
eleses: lessee, inthe name of said county, and signed by said commis- 

sioners, a good and sufficient lease, granting the exclusive 
right of way as aforesaid, and for and during the term afore- 

Proviso. said: Provided, That the right of way herein conferred shall 

not exceed the power to confer said right, vested in the board 


of county commissioners. 


To take effect Sec. 3. This act shall take effect and be in force from and 
pis after its passage and approval. 


Approved, January 13th, 1871. 


TOWNSHIPS IN UNION COUNTY. 


CHAPTER 12. 


AN ACT CREATING THE TOWNSHIPS OF VIRGINIA, PRAIRIE AND 
SPINK, IN THE COUNTY or UNION, DAKOTA TERRITORY. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


viani SEcTION 1. Virginia township shall be known and described 
township. ia by the following boundaries, to wit: Beginning at the north- 
boundaries de- east corner of the county of Union; thence. running west on 
north line of Union county to the northwest corner of section 

4 in township 95, of range 49 west; thence south on section line 


the southwest corner of section 16 in township 94, range 49 
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west; thence due east on section line to the Big Sioux river; 
thence along the main channel of said stream tu the place of 
beginning, thus forming a township to be known as Virginia. 


Sec. 2. Prairie townshipshall be known and described as fol- pRonndertesof 

lows, to wit: Beginning at the northwest corner of the town- *!?- 

ship of Virginia; thence running west on the north line of 

Union county to the northwest corner of said county; thence 

south on the west line of Union connty to the southwest 

corner of section 18, township 94, of range 50; thence east on 

the section line tu the southwest corner of Virginia township; 

thence north to the place of beginning, thus forming a town- 

ship to be known as Prairie tuwnship. 


Sec. 3. Spink township shall be known and described as fol- , Roundariesof 
lows, to wit: Beginning atthe northeast corner of section 24, *™!?- 
.in township 94, of range 50; thence due west to the west line 
of Union county; thence south along said county line to town- 
ship line between townships 92 and 93; thence east along said 
line to the southeast corner of township 93 of range 5e0 west; 
‘thence north to place of beginning, thus forming township tu 
be known as Spink tuwnship. 


Sec. 4. At the next general election there shall be elected in ,Qtcsrato be 
each of these townships the following officers, to wit: One 
county commissioner, two justices of the peace, two con- 
Btables and one assessor, who shall hold their respective of- 
fices for the term of two years; and there shall also be 
elected one road supervisor in each of said townships who 
shall hold their respective offices for the term of one year. 


Sec. 5. Nothing in this act shall be so construed as to im- , This aet not 
pair the rights and authority of Eugene Lyon to assess thetsla rights. 
township of Sioux Valley for the year 1871. Neither shall 
this act affect the rights and authority of any of the present 
officers of Sioux Valley township. 

Seo. 6. This act shall take effect from and after its passage , When te take 
‘and approval. 

Approved, January 13th, 1871. 
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JOINT RESOLUTIONS. 


NO. 1. 


JOINT RESOLUTION PROVIDING FOR THE PAYMENT OF AN AD- 
DITIONAL ENRULLING CLERK. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 
Joint revoln- 


tion providing SECTION 1. That there is hereby appropriated out of any 

eran eddy ional Meneys not otherwise appropriated the sum of five dollars to 

enrelilngelerk- Duy George W. Black for services rendered to the House of 
Representatives, as additional enrolling clerks, and that the 
auditor is hereby authorized to draw a warrant for that 
amount. 


Src. 2. This act shall be in force and take effect from and 
after its passage and approval. 
Approved, January 13th, 1871. 


NO. 2. 


Joint RESOLUTION FOR AN APPROPRIATION FOR THE ENROLL 
ING CLERKS. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: 


agnt SECTION 1. That there be allowed A. W. Howard and Carl 
Premaruiling Christenson one hundred and twenty dollars ($120,00) each for 
clerk. 
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their services as enrolling clerks for the Council and House of 
Representatives. 

Sec. 2. That the Territorial auditor is hereby instructed to 
issue Territorial warrants to said A. W. Howard and Carl 
Christenson for the amount above specified. 

Approved, January 12, 1871. 


NO. 3. 


JOINT RESOLUTION APPROPRIATING MONEYS TO SECRETARY 
AND ASSISTANT SECRETARY OF THE COUNCIL, AND CLERK 
AND ASSISTANT CLERK OF THE HOUSE. 


Joint reroln- 
tion appropria- 


Be it enacted by the Legislative Assembly of the Territory of ine moneys to 


e wecrelarien 


Dakota: of the council, 
š and Cerke of 
the buure. 


Resolved, The House concurring therein that the sum of $30 
each be and the same is hereby appropriated out of any 
moneys in Territurial Treasury not otherwise appropriated 
for services to the Secretary and assistant Secretary of the 
Council, and chief clerk and the assistant clerk of the House; 
and the auditor is hereby directed to audit and draw warrants 
for the same. 

Approved, January 13th, 1871. 


NO. .4 


JOINT RESOLUTION RELATIVE TO THE DAKOTA AND NORTH- 
WESTERN RAILROAD. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


e e i t zi 
Whereas, Congress has heretofore given magnificent ga'nt renote 


grants of public lands to the State of Iowa to aid in the con- the Dako's anè 


northwestera - 
railroad. 
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agnese struction of railroads in that State, two of which roads, the 

(ue Dakota and Siuux City and Pacific, and Milwaukee and McGregor lines 

edid are projected toward and near the southwestern boundary of 
this Territory, one of which is now very nearly completed. 
It seems to have been the evident intent of Cungress in the 
encouragement and projection. of these roads to assist in de- 
veloping the natural wealth of the great Missouri Valley. 
That even a temporary suspension of the enterprise thus pro- 
jected would greatly retard the growth and prosperity of the 
whole Territory, which is rich in agricultural and mineral 
wealth. That while liberal grants of lands have been given 
by Congress to the S-ates of Iowa and Minnesota tu aid in 
the building of roads terminating on the boundary of Dako- 
ta, no practical aid has ever been bestowed by the Guvern- 
ment toward extending these several lines of roads through 
this Territory to the Missouri River and the mines of the 
Rocky Mountains; and regarding the matter of absolute gen- 
eral benefit, tending to greatly increase the revenue of the 
country; Therefore, This Legislative Assembly does most 
respectfully and earnestly pray your Honorable bodies to 
grant such aid for the extension of railroads through Dakota 
Territory as has heretofore been given to roads in Iowa and 
Minnesota; and more especially immediate aid is solicited 
for the construction of one main line uf road leading from 
Sioux City up the Missouri Valley via Elk Point, Vermillion 
and Yankton, and from thence on to the intersection of the 
northern line of the Territory. 

Approved, January 3d, 1871. 


NO. 5. 


A Joint RESOLUTION or INQUIRY RELATIVE TO CHARGES OF 
FRAUD AT THE LATE ELECTION. 


A joint eso- WHEREAS, This Legislature has learned with regret that 
rg relativo ta W. A. Burleigh, one of the defeated candidates for Congress 
Raosa he in the late election in this Territory, bas filed a notice of com 
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test upon M. K. Armstrong, who received the highest number tian of foquiry . 

of votes, and has been awarded the certificate of election by gi sharger of : 

the board of Territorial eanvassers. er mta 
Wnhereas, The said W. A. Burleigh, contestant, alleges 

gross fraud and illegality upon every county in the Territory, 

which, if true, is nut only disgraceful to the people of Dako- 

ta, but damaging to every interest of the Territory at home 

and abroad; and as there are members holding seats in both 

branches of the present legislature who were elected by the 

same votes charged by said contestant as illegal; therefore, 


Be it Resolved by the Legislative Assembly of the Territory of 
Dakota: 


That the standing committee on elections in’ the Coun- 
cil and House of of Representatives are hereby instruct- 
ed to make a careful and complete investigation into the le- 
gality of the elections recently held in this Territory, and to 
report at the earliest possible day, their opinion as to the val- 
idity of the said elections in the several counties of the Terri- 
tory. 
Beit further Resolved, That the jvint standing committee 
on elections are hereby empowered to send fur persons and 
papers, and such other information as may be necessary to 
aid them in a complete and impartial investigation of the 
whole matter. 

Approved, January 3d, 1871. 


NO. 6. 


JOINT RESOLUTION REQUESTING THE DIFFERENT BAILROAD 
‘COMPANIES NoW ORGANIZED UNDER AND BY VIRTUE OF THE 
LAWS OF THIS TERRITORY TO REPORT TO THE LEGISLATURE. 


- Be it Resolved by Legislative Assembly of the Territory of 
Dakota. 


That all railroad companies now organized under and by soe voquenttag 
virtue of the laws of Dakota Territory are hereby requested tiined compe- 
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niesnow orean-to report to the present session of the Ninth Legislative As- 
by virine ofthe sembly a full and complete statement of the affairs and con- 
OE eea ditions of their respective lines of road, in order that the 
tare, Legislature may act advisedly in memorializing Congress for 
grants of lands to aid in the construction of railroads in the 
Territory. 
Approved, December 30th, 1870. 


NO. 7. 


JomnT RESOLUTION INSTRUCTING THE COMMISSIONER OF IMMI- 
GRATION OF DAKOTA TERRITORY TO PROCURE TRANSPORTA- 
TION FOR EMIGRANTS TO THIS TERRITORY UPON THE MOST 
FAVORABLE TERMS, AND TO ADVERTISE THE MOST PRACTI- 
CABLE ROUTE FOR THE BENEFIT OF EMIGRANTS. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


ey Zoint ronota: SEcTION 1. That James S. Foster, commissioner of immi- 
on ina! 


iag the commis gration for Dakota Territory, be requested to ascertain what 


gration of Da- reduction, if any, will be made by railroad and steamboat 


to procura i companies in the price of first-class passenger tickets to par- 


for emigranie, ties of twenty-five or more, who may desire to remove to Da- 


purposes. kota. 


Sec. 2. That the commissioner of immigration ascertain 
the most practicable route by which emigrants from the old 
country can reach Dakota, and the must favorable terms of 
transportation for emigrant passengers and their baggage. 


Sec. 3. That when the commissioner shall ascertain the most 
practicable route for emigrants to reach the Territory of Da- 
kota he shall publish the same for the benefit of emigrants 
and colonies proposing to locate in this Territory. 


Approved, January 12th, 1871. 
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NO 8. 


JOINT RESOLUTION RFQUESTING THE SECRETARY OF THE TER- 
RITORY TO REPUBLISH CERTAIN LAWS. 


WueEreas, The laws enacted at the Fifth Session of the jdini meseta: 


Legislative Assembly of Dakota Territory are now nearly out the secrevary of 
of print, and it is almost impossible to procure the volume republiehcer- 
containing the laws passed at said session; and whereas 

many of said Jaws are of great consequence to the people, 


constant reference being made to them; Therefore, 


Be it Resolved by the House of Representatives (the Council 
Concurring). 


That the Honorable Secretary of the Territory be and he is- 
hereby respectfully requested to have republished with the 
laws enacted by this Legislative Assembly, an act entitled 
“ An act to establish a Civil Code,” approved January 12th, 
1866; and an Act entitled an act to amend chapter thirty- 
seven, laws of 1862, approved January 9th, 1866, which were 
enacted at the Fifth Session of the Legislative Assembly of 
‘Dakota Territory. 


Approved, January 12th, 1871. 
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NO. 1. 


A MEMORIAL TO CONGRESS PRAYING FOR AN APPROPRIATION 
TO ERECT A CAPITOL BUILDING IN DAKOTA TERRITORY. 


totong Your memorialists, the Legislative Assembly of Dakota 

Sipropriation Territory, would again respectfully ask for an appropriation 

tol balding jae in to erect a Capitol building at the seat of government of said 

tory. Territory, and urge in support of their request, the following 
among other reasons: 

That the various federal offices are now located at different 
places at the Capital, and are all in cheap wooden tenement 
buildings, liable at any time to be destroyed by fire, together 
with the executive, legislative and judicial records, which re- 

` cords are of course of vital importance tu the people of our 
Territory. 

That the amount now being paid annually for offices for 
the Executive, Secretary, Surveyor-General, Marshal, Internal 
Revenue officers and for U. S. Court Ruoms and Legislative 
Halls, would in a very few years pay the expense of erecting 
suitable buildings fur the accommodation of all the federal 
officers residing at the Capital, and the expenditure of a sum 
sufficient to erect this needed building, would be a matter of 
absolute economy. 

And your memorialists would call the attention of your 
Honorable Body to the fact that Congress has heretofore 
made large appropriations tu erect Capitol buildings for oth- 
er Territuries, among which may be mentioned the present 
thriving states of Iowa, Wisconsin, Minnesota, Kansas and 
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Nebraska; and your memorialists know of no reason why 
Dakota should be made an exception to other Territories, or 
why those states while in a territorial condition should be en- 
titled to better treatment than your memorialists. 
And your memorialists, as in duty bound, will ever pray. 
Approved, December 31st, 1870. 


NO. 2. 


A MEMORIAL TO THE PRESIDENT OF THE UNITED STATES RFI- 
ATIVE TO THE REMOVAL OF THE PEMBINA BAND OF CIUPPA- 
wa INDIANS TO WHITE EARTH AGENCY. 


To his Excellency the President of the United States. 


Your memorialists, the Legislative Assembly of the Terri- | A memorial 
tory of Dakota, wou'd most respectfully represent that the dent or ive 
Pembina Band of Chippewa Indians are still upon the lands mans tothe 
on the Dakota side of the Red River of the North, which was [rmpinatard 


ceded by the said Band, and the Red Lake Band Indians in {Rayon 


- their treaty with the United States in 1863, and that the oc- 48": 


cupation of soid land by said Band of Chippewa Indians is a 
great nuisance to the settlements on the Pembina and Red 
rivers; and also retards the establishment and growth of new 
settlements on the ceded Jand. 

Your memorialists therefore pray that said last named 
band of Indians be removed from ceded land, and settled 
upon a reservation according to the provisions of said treaty. 

And your memorialists, as in duty bound, will ever pray. 

Approved, December 31st, 1870. 
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NO. 3. 


A MEMORIAL TO CONGRESS FOR THE CONSTRUCTION OF A MIL- 
ITARY ROAD FROM FORT ABERCROMBIE TO Fort PEMBINA, 
AND THE INTERNATIONAL Bounpary LINE IN DAKOTA TER- 
RITORY. 


To the Honorable Senate and House of Representatives of the 
United States in Congress Assembled. 


A memorial to Your memorialists, the Legislative Assembly of the Terri- 
congrees forthe 4 


construction of tory of Dakota, represent that the interest of that portion of 
a military road 


from Fi. Aber- onr Territory being on the west side of the Red River of the 
crombie to Ft, 


Fembina,and North would be greatly advanced by the construction of a 
d. Military road commencing at Fort Abercrombie running to 
“Teriery. Fort Pembina, and thence to parallel of latitude 49° north. 
That said road will run through « great portion of public 
lands, a distance of one hundred and eighty miles, and across 
numerous streams, important in size; and the construction of 
said road will thereby tend to develop the resources of that 
section of our rapidly improving Territory, and at the same 
time confer a great boon on the hardy pioneers who have al- 
ready settled thereon. That the mails to Pembina and the 
Red River settlements are carried over said roads. 


That the difference in the cost of transportation of govern- 
ment stores and supplies would in a few years repay the Gor- 
ernment for an expenditure of money in the construction of 
said road. 

That the construction of a military road would tend to open 
to settlement a very large tract of valuable agricultural land 
along the line of said road, and thus by the increased value 
of the government Jands, contribute largely toward refunding 
to the National Treasury any expenditure in constructing 
such road. 

That according to the official reports of the collector of cus- 
toms at the port of Pembina, merchandize passing annually 
over this route is inspected at said port amounting to hun- 
dreds of thousand of dollars, from which the United States 
derives a Jarge revenue, probably amounting annually to over 
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350,000; besides supplies for the American settlements, with a 
population of over two thousand two years ago. All the 
supplies of the British,. containing, at the same time, a 
population of from twelve to fifteen thousand, as well as 
supplies for the Hudson Bay Company, and the numerous 
Free Traders, are received at or by way of the city of St. Paul, 
Minnesota, and pass over the route above mentioned. And 
all the vast amount of furs, &c., imported from said British 
settlements for consumption or in bond for transhipment, are 
freigted over said route. 

That this great thoroughfare between Fort Abercrombie 
and Fort Pembina, and the United States boundary line 
crosses at least ten streams, varying in width from fifty to two 
hundred feet, over which the freighters annually have to 
throw, at a great expense and loss of time, temporary bridges 
which are carried of by the first freshet, and hence the same 
streams are so bridged several times during one season. 

That the entire ronte passes over a level valley, and as na- 
ture has provided an excellent road, no appropriation will be 
required for any other purpose than to survey the road and 
bridge the streams. 

Your memorialists, therefore, do most earnestly pray that 
an appropriation of twenty-five thousand dollars, or so much 
as you may in your wisdom deem sufficient to construct said 
military road; and that the expenditure of said sum may be 
placed in charge of the War Department to be used for the 
above named purpose, under the direction of said Department. 

And in duty bound your memorialists will ever pray, &c. 

Approved, December 31, 1870. 


NO. 4. 


A MEMORIAL TO THE POSTMASTER GENERAL REQUESTING 
MAIL SERVICE ON A Matt Route From LE Mars, Iowa, To 
Sioux FALLS, DAKOTA TERRITORY. 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota, would respectively represent, that by an act 
‘of Congress, a mail route was established from Le Mars, 


or 


A memorial 
requesting mat) 
service on mai) 
route from 
Mars, Iowa, to 
Sioux Falle, 
Dakota Terri- * 

y 


er 


A raemortal 
fo Convrera, 
artine that a 
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Jowa. to Sioux Falls, Dakota Territory. That said ronte is 
the great thoroughfare wherever the produce and merchandise 
to and from Sioux City, the western metropolis, and the up- 
per country, viz: Sioux and Lyon counties, lowa, Lincoln, 
Minnehaha, Brookings, and Ducl, Dakota, is transported. 

That the aforesaid counties are the best agricultural lands 
inthe great northwest, and are densely populated uear the 
established mail routes; and settlements, towns and villages 
are springing up 10,20 miles from any mail route in operation. 
That the said mail routeis at least 30 miles nearer the railroad 
than any other ronte to Sioux Falls, hence mail arrives one 
or more days earlier over that than any other route. That 
the same route is the most direct and practicable, crossing 
only one stream of any importance, across a high, level and 
dry conntry, and will supply the parts hitherto very mnch 
neglected and at the same time be greatly instrumental in aid- 
ing the development and prosperity of this rich and beautifal 
yet imperfectly developed country. 

Your memorialists therefore pray that mail service be or- 
dered on said route at an early day, to supply the posto ffices, 
Farmers, Louisville, Gibraltar or any other postoffice that is 
or may be established on or near said route. 

Resoloed, That a copy of this memorial be sent to our dele- 
gate in congress Hon. S. L. Spink, and one copy to Hon. Chas, 
Pomerey, M. C. from Jowa. 


Approved, December 31, 1870. 


NO 5. 


A MEMORIAL TO CONGRESS ASKING THAT A MaL ROUTE MAY 
BE ESTABLISHED BETWEEN LE Mars, lowa, AND YANKTON, 
DAKOTA TERRITORY. 


To the Honorable Senate and House of Representatices of the 
United States in Congress Aseenlled: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota, respectfully ask that a weekly mail ronte 


maire my may be established by your Honorable bodies between be 
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Mars, Iowa, and Yankton, Dakota Territory, by wav Of he cotaniiehea 
Richland, Lodi and Thomasville, Dakota Territory. Marr. inwa- and 
Your memorialists, as reasons for said request and prayer. koa Terrioiy. 

would respectfully represent and make known to your lon- 

arable bodies, among other things that there is at present, a 

postoffice established with a postmaster appointed, conmis- 

sioned and qualified at each of said points, throngh which 

your memorialists pray that said route as above may be es- 

ta lished. 


That the nearest mail route, at present established by law, 
is at a distance varying from six to twenty miles from said 
Offices so established, by reason of which a numerous and 
growing population are compelled to depend wholly upon 
uncertain and private sources to obtain their mail, or any of 
the facilities or benefits of the postal laws of the United States. 


That the distance of said route, which your memorialists 
pray may be established, will not exceed sixty-five miles; and 
the road between and through said points is in no good con- 
dition at all seasons of the year, having been established and 
improved the greater part of the way for many years, aud all 
streams on said route, including the Big Sioux diver, have 
either bridges already built or ferries already established at 
the points where said route would cross them. 

That at all points along said route is a dense and perma- 
nent population of enterprising and industrious citizens: hav- 
ing already at Lodi and other points, flouring mills and oth- 
er manufacturing establishments, around which there is a 
dense and increasing population; and that the whole region 
of country through which said route is established is of the 
most productive and fertile in the State of lowa and the Terri- 
torv of Dakota, the settlement and cultivation of which is 
greatly impeded by reason of there being no mail facilities 
within practicable or available distance. 


And your memorialists will, as in duty bound, ever pray. 

Resotoed, That our Delegate in Congress be requested to call 
the attention of the proper committees of Congress to the ob- 
ject of this memorial. 

Approved, December 30, 1870. 
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NO. 6. 


A MEMORIAL TO CONGRESS ASKING FOR AN APPROPRIATION 
TO REMOVE OBSTRUCTIONS IN THE RED RIVER OF THE 
Nortu. 


To the Honorable the Senate and House of Representalices in 
Congress Assembled: 


Your memorialists, the Legislative Assembly of the Territo- 
ry of Dakota, respectfully ask your honorable bodies for an 
appropriation to remove an obstruction commonly known as 
“Goose Rapids” and such other obstructions as may exist 
in the Red River of the North. On account of said obstruc- 
tion steamboat navigation during certain seasons of the year 
has been much impeded. After a thorough examination by 
those interested in the navigation thereof they have come to 
the conclusion that fifteen thousand dollars will be ample to 
remove said obstruction and render the navigation of said 
river practicable at all times. 

Your memorialists therefore request that an appropriation 
for fifteen thousand dollars be made to accomplish that desi- 
rable object. 

And your memorialists as in duty bound will ever pray. 

Approved, December 28, 1870. 


NO. 7. 


To THE SECRETARY OF THE INTERIOR REQUESTING THAT THE 
SUPPLIES FOR THE INDIANS ON THE UPPER Missouri RIVER 
BE PURCHASED OF THE FARMERS AND PRODUCERS IN THE 
TERRITORY OF DAKOTA. 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota, most respectfully represent that the Territory 
of Dakota is already becoming one of the largest stock-raising 
‘and grain-growing regions of the west; and that our fertile 
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valleys and boundless pastures are producing annually a large souri river be 
surplus of grain and cattle, which, for the want of railroad fhe farmers ana 
communication with eastern markets, are being sold in the fhe Territory of 
Territory at prices much below the figures paid by the U. S. cai: 
Government for the same to supply our home Indians in 
- Dakota. 

Your memorialists would further represent that the farmers 
and producers of Dakota are a worthy, needy, and industri- 
ous class of people, who have immigrated to the west under 
the protection and promises of the general government, and 
they feel that it is unjust to be robbed of the benefits of their 
home market, by permitting eastern contractors to furnish 
these supplies at prices much higher than the same can be 
furnished in the Territory. 

Your memorialists would further represent that out of the 
one-half million dollars expended annually for cattle alone to 
supply the Indians, over one hundred thousand dollars could 
have been saved to the national treasury, by making these 
purchases of the stuck-growers in Dakota. 


Under the existing system of contracts the eight thousand 
head of beef cattle furnished the Indians last year, cost the 
department nearly sixty dollars per head, or six and a half 
cents per pound on hoof, whereas the same could have been 
purchased of the Dakota farmers for four cents per pound. 


Twenty-five thousand sacks of flour were also furnished 
: these Indians at a cost of nearly two hundred thousand dol- 
lars, or $8 per one hundred pounds, while the farmers of this 
Territory were unable to sell their wheat for more than 60 
cents per bushel, and their flour for $2 per sack; but under 
‘the present system of bidding for supplies, the producers of 
the Territory had no opportunity to offer proposals for con- 
tracts. 


Your memorialits would further represent that by the pur- 
chase of these Indian supplies, such as flour, grain, beef and 
pork, within the Territory, a great benefit would be conferred 
upon the industrious husbandmen of Dakota, the Indians 
would be more readily and generously supplied, and the na- 
tional treasury would be guarded in expenditures. 


By establishing this system of home purchases, the poor 
but industrious pioneers of the west would becume encouraged 


‘B22 
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to renewed exertions, and wonld enlarge their fields and in- 
crease their herds, would erect flouring mills and improve their 


_ thoroughfares, establish schools and churches for their own 


A memorial 
to the Pontmasg- 
ter-General re- 
Questing servi- 
crs on mall 
rowe No—— 
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Ladi and Eure- 
ka to wan 
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advancement, and would help to befriend and civilize the red 
people of the plains. 

One hundred thousand dollars thus annnally expended 
among our people for home products, would not only soon 
transform Dakota in tu a rich and populous State, bat would 
establish a more permanent peace and contentment among the 
Indians. 

Therefore your memorialists most respectfully request that 
hereafter a fair proportion of the supplies for the Upper Mis- 
souri Indians, be ordered purchased within the Territory of 
Dakota. 

And your memorialists will ever pray. 

Approved, December 30, 1870. 


NO. 8. 


A MEMORIAL TO THE PosTMASTER-GENERAL REQUESTING SER- 
VICES ON MAIL RoutE No....., FROM VERMILLION, DAKOTA 
TERRITORY, VIA BLOUMINGDALE, Loni, AND EUREKA, TO 
Swan Laks, DAKOTA TERRITORY. 


To the Honorable Postmaster-Gencral of the United States. 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota, would most respectfully represent that it is 
very important to the interests of the inhabitants of the Ter- 
ritory of Dakota that a mail service be established between 
Vermillion and Swan Lake, Dakota Territory, and that the 
distance is about fifty (60) miles. 

During the past year nearly all the land has been taken, 
and that the majority of settlers are without any direct mail 
communications, and the settlers along the said route have 
lost valuable mail matter by trusting to irregular and irre- 
sponsible parties. 
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Your memorialists would further ask that a postoffice be ,.‘yePocrsns- 
established at Bloomingdale, it being a central and desirable (reqing heni- 
ces on mail 


point. route No.—— 
from Vermil- 


Your memorialists would therefore pray that service atleast on Dake, 
one time per week, be ordered upon mail route No....., from pone gars. 
Vermillion, D. T., via Bloomingdale, Lodi and Eureka to RETF 
Swan Lake, D. T., on the line established by act of Congress 
approved March 5, 1870, A. D. And that this request may he 
promptly granted, your memorialists, as in duty bound, will 
ever pray. 

Approved, December 31, 1870. 


NO. 9. 


A MEMORIAL TO THE CONGRESS OF THE UNITED STATES, PRAY- 
ING FoR A GRANT OF LAND IN Dakota TERRITORY TO AID 
IN THE CONSTRUCTION OF THE McGroor AND MISSOURI 
River RalLnoan. 


Your memorialists, the Legislative Assembly of the Terri- A memorial- 
ial to the Con- 


tory of Dakota, would most respectfully pray your Honorable gress or the 


bodies to grant alternate sections of land to the amount of praying fora 


grant of land 


not more than ten miles of the unocenpied lands on each side f” Dakots Ter- 


ritory to aid in 
of the McGregor and Missouri River Railroad, now being ihe conmrue- 
built: through the northern part of Towa to Yankton, Dakota Mega iter 
Territory. The distance from our eastern border is about 
seventy-five miles, over an excellent agricultural country now 
being densely populated, and the completion of seid railroad 
would add much to the development and wealth of northern 


Iowa as well as southern Dakota. 


Your memorialists would further represent that said rail- 
road is now completed to Algona, Iowa, distance about one 
hundred miles from the boundary line of Iowa and Dakota; 
and its early completion would be greatly facilitated by a 
grant of land in said Territory. 


15 
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papoda. Your memorialists would further call the attention of your 


mied Rares Honorable bodies to the fact that this railroad would give the 


arena settlers of this Territory direct communication with the lum- 


in Dak Ter- : . x n 
ritory to ald in Der regions of Minnesota and Wisconsin, thereby greatly ad- 
the construc- . : . 
ton of the vancing the growth and prosperity of the Territory. 
cG an 
Mieronrl river 


railroad. Your memorialists would further represent that the Terri- 
tory of Dakota is almost entirely destitute of timber and 
much snffering and great hardships have been and will have 
tu be endured by the settlers in consequence of their being 
unable to procure suitable material for building comfortable 
and substantial homes. 


Your memorialists would further call the attention of your 
Honorable bodies to the fact that the States around us have 
received the benefit of your generosity to an unusually great 
extent, the state of Iowa has, by the support of lands grant- 
ed by Congress, been enabled to construct nearly three thou- 
sand miles of railroads; and the States of Nebraska and 
Kansas nearly as much more, and no person will deny that 
but for land grants, the railroads would not have been con. 
structed, nor the aforesaid States have held anything like the 
population they now possess. In the examples before us it is 
obvious that the effect of lands granted for the purpose of en- 
couraging the building of railroads is no detriment to a 
prairie country, but on the contrary it is the only method 
that will induce capitalists to invest in our far western roads, 
and thereby give us that communication with the markets pi- 
neries and manofacturies of the east, which must be established 
before the thousand and thousands of acres of prairies land 
hitherto of no value to the government, can be completely 
within the reach of the honest and hardy pioneer of the 
great northwest. And your memurialists, as in duty bound, 
will ever pray. 

Resolved, That our Delegate in Congress is respectfully re- 
quested to call the attention of the proper committees of Con- 
gress to the object of this memorial. 


Approved, January 12th, 1871. 
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NO. 10. 


A MEMORIAL AND JOINT RESOLUTION ASKING FOR TIE Es- 
TABLISHMENT OF A MAIL Route FROM ELK Point, DAKO- 
TA TERRITORY TO Ponca, Dixon County, NEBRASKA. 


To the Ionoralle Senate and House of Representatives of the 
United States in Congress Ascembled: 


SEcTION 1. Your memorialists the Legislative Assembly of ash metai 
nt rero- 


the Territory of Dakota would most respectfully represent lution asking 


for the estah- 


that the distance from Blk Point, in Union county D. T., to lishment of a 


inall ronte from 


Ponca, Dixon county, Nebraska, is about ten miles running Etk Point. Da- 


© kota Territory 


through a densely populated part of Union county, crossing fo Ponca, Dizo 
the Missouri river at Ponca ferry (which is a horse ferry) run- Nebraska. 
ning at all times of the year and in all kinds of weather, 

when the ice in the river does not prevent, and that ihe people 

of the two sections of this country have no direct way of com- 
municating with each other; that at this present time (as it al- 

ways has been) mail from Elk Point, Union Co., D. T., to Ponca, 
Dixon county, Neb., goes by stage to Sioux City, Iowa, the 
distance of twenty-two miles, crosses the Missouri riverat that 

point to Neb.; thence by stage to Ponea, Dixon county, Neb., 
distance about thirty miles, total distance about fifty-two 


miles. 

Src. 2. We therefore pray your honorable bodies to estab- 
lish the route herein named with tri-weekly service thereon, 
and we your memorialists will as in duty bound ever pray. 

Sec. 3. Be it Resolred, That a copy of this memorial and 
joint resolution be forwarded to our delegate in congress, S. L. 
Spink, and he is hereby requested to use all proper means to 
bring the subject to the favorable consideraticn of congress. 

Approved, January 12, 1871 
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NO. 11. 


A MEMORIAL TO THE CONGRESS OF TIIE UNITED STATES ASK- 
ING AN APPROPRIATION OF MONEY TO BuiLD a BRIDGE 
ACROSS THE BIG SIOUX RIVER BELOW AND NEAR THE MOUTH 
OF THE Rock RIVER. 


To the Honorable Senate and House of Representatives. 


Amemorial Your memorialists, the Legislative Assembly of the Terri- 


to the congres 


of ihe United tory of Dakota would most respectfully represent that it is no 


States praying 


for au appropri- Longer a matter of convenience, but is now absolutely neces- 
ation to build a D 


bridge aroas Sary that the people of southeastern Dakota living near the 


below and near Big Sioux river be furnished with a bridge across said Big 

the Rock river Sioux river just below the mouth of the Rock river in Iowa. 
The country in this section contains a very large population, 
and is daily increasing. A large trade is carried on between 
this section and Le Mars, Iowa—a railroad point on the Du- 
buque and Sioux City Railroad; and itis very important that 
communication with that point should not be disturbed, asit 
is during high water, and when the winters are so mild as to 
make it dangerous to cross the ice. A Territorial road has 
been established from the point in question to the city of 
Yankton, and the United States mail crosses at this point. 
The large immigration which is always greater in the spring 
(whe then water is high) is obliged to go around by the way 
of Sioux City and cross into the Territory at that point by the 
only bridge iuto Dakota, and in fact the only way to get here 
except by fording the river. 

Your memorialists would further represent that the commu- 
nication with Le Mars, which would be one of the results of the 
building ot the bridge would fill up the country back of the 
settled districts, and the money obtained in selling the lands 
of one township even under the pre-emption act would nearly 
double the amount of the appropriation asked. 

Your memorialists therefore pray that an appropriation of 
fifteen thousand dollars be granted for the purpose of build- 
ing a bridge across the Big Sioux river at the above named 
point; and your memorialists, as in duty bound, will ever 
pray. 

Approved, January 13, 1871. 
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NO. 12. 


A MEMORIAL TO CoNGRESS ASKING FOR THE ORGANIZATION OF 
A NEW TERRITORY OUT OF THE NORTHERN PORTION oF Da- 
KOTA TERRITORY. 


To the Honorable Senate and House of Represertaiives of the 
United States in Congress Assembled. 


Your memorialists, the Legislative Assembly of the Terri- ,,A memoria! 


tory of Dakota, most respectfully represent that all that por- stking for the | 


tion of Dakota Territory described as follows, to wit: Be- Sae Tero 


ginning at a point commencing at the intersection of the forty- st Daton 
sixth parallel north latitude with the boundary line between 777: 
the State of Minnesota and the Territory of Dakota, and 
running thence due west on said parallel to the 27th degree of 
longitude west from Washington, thence north on said 27th 
degree of longitude to the parallel of 49 degree of north Jati- 

tude; thence east on said parallel of 49 degrees of north lati- 

tude to centre of the Red River of the North; thence in a 
southerly direction along the western boundary of the State 

of Minnesota to the place of beginning, would be greatly 
benefited by being detached from the remaining and southern 
portion of said Territury of Dakota, and erected by Congress 

into a new Territory with a separate organization. 


Your memorialists would further represent in evidence of 
the necessity of this our petition, that while the said new Ter- 
ritory is remote from the main line of travel in southern Da- 
kota, and is separated therefrom by a broad extent of unoc- 
cupied and wild country; yet the Northern Pacific and St. 
Paul and Pacific railroads will traverse the entire length of 
the proposed new Territory, giving it direct and easy commu- 
nication with Minnesota and other States, by means of which 
several thousand people have already settled in the valley of 
Red River of the North and other portions of the proposed 
new Territory, in which are established towns, at a distance 
of fifteen hundred miles by the nearest traveled route from the 
Capital and Courts of the Territory of Dakota. 
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Your memorialists would further reprecent that the inter- 
ests of said portion of Territory are not in any way identical, 
and that no direct line of travel or communication is now, or 
will for many years, be opened across the plains, connecting 
these two remote sections of Dakota, so long as the Pacific 
Railroad give to the proposed new Territory such advantages 
of trade and travel with Minnesota, the lakes, and the East, 
as is now possessed by that section of the northwest. 

Your memorialists would further represent that said por- 
tion of Dakota comprises an area of Territory equal to abont 
fifty millions of square acres, or about one-half the present 
Territory of Dakota, and that the present illy proportioned 
and extensive area of Dakota, demonstrates that a division of 
the Territory by Congress is inevitable and only a question of 
time and sound policy would seem to dictate; that all the 
guards of law and courts afforded by a separate Territorial 
government should be extended to the already populous set- 
tlements of the proposed new Territury. As in duty bound 
your memorialists will ever pray. 

Approved, January 12, 1871. 


NO. 13. 


A MEMORIAL TO CONGRESS ASKING FOR THE CONSTRUCTION OF 
GOVERNMENT Wacon ROADS, AND APPROPRIATIONS FOR 
BRIDGING STREAMS ON Sarn Roaps. 


Amemorial Your memorialists, the Legislative Assembly of the Terri. 
to congress e e e 
asking for the | tory of Dakota, in ninth session convened, respectfully repre- 
government sent to the Congress of the United States, as follows: 
and appropri a- That part of our Territory north of the Missouri river, em- 
ing streams on braced in the northern tier of counties known as Minnehaha, 
Jayne, Hutchinson and Charles Mix, is now well peopled by 
an industrious and hard working class who have very recent- 
ly made their homes on these lands. These settlers, like 
nearly all who seek homesteads in the West are poor, having 
brought with them barely sufficient to make the necessary im- 
provements on their farms, and support their families for the 


first one or two years. 
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These counties being almost wholly destitute of timber, set-,.4memoy™ 
tlers are compelled to haul fuel, fencing and building mate- sking forthe | 
rial, as well as family supplies from the Missouri river, a dis- Savon made 
tance of forty to seventy miles; therefore, to aid in the COT- one for brag: 
struction of a wagon road, and for bridging the intermediate tala roade. °” 
streams from Yankton, the Capital of the Territory, toa point 
on the Dakota river, at or near the mouth of Fire Steel Creek, 
your memorialists respectfully ask an appropriation of five 
thousand dollars ($5,000). 

Your memorialists would further represent that a large por- 
tion of the immigration into the interior of Dakota, will here- 
after strike our eastern boundary near Sioux Falls City on 
the Big Sioux river. Between tHis point and the mouth of 
White river, on the Missouri, a distance of about one hundred 
and forty miles in about a due westerly course, there are the 
important rivers of Big Sioux, Vermillion and Dakota, and 
several smaller streams that must be bridged before that sec- 
tion of our Territory can be traversed; therefore your memor- 
ialists respectfully ask an appropriation of ten thousand dol- 
lars ($10,000) to aid in the construction of a wagon road from 
Sioux Falls City on the Big Sioux river to a point on the Mis- 
souri river, opposite the mouth of Whiteriver; and for bridg- 
ing the Big Sioux river, at or near Sioux Falls City, and the 
Vermillion river, at a point about due west from Sioux Falls 
City, and the Dakota river at or near old Fort James, and 
the smaller intermediate streams between the Big Sioux and 
Missouri rivers. 

And your memorialists further represent that there is great 
need of an appropriation of ten thousand dollars to build 
bridges and grade the road leading up the Missouri river 
through the counties of Yankton, Bon Homme, Chas. Mix 
and Buffalo, inasmuch as a vast amount of supplies for the 
Indians, Military and growing settlements are being constant- 
ly freighted over said road; and towns and colonies are al- 
ready being established near the western terminus of this 
thoroughfare, demanding that the route be made more pass- 
able for the tide of immigration. And your memorialists, as 
in duty bound, will ever pray. : 

Approved, December 30, 1870. 


600 MEMORIALS. 


NO. 14. 


A MEMORIAL TO CONGRESS PRAYING FOR AN APPROPRIATION 
TO BRIDGE TIIE Bic Sioux RIVER AT THE CROSSING OF THE 
Sioux FaL_s AND BLUE EartuH City Malt Roap. 


wA Your memorialists, the Legislative Assembly of the Terri- 
appropriation tory of Dakota, would most respectfully represent the neces- 
Big Seon river Sity Of constructing a bridge across the Big Sioux river, at 


atthe crossing oy near Gibraltar, near where the Sioux Falls and Blue Earth 


Eancy City road crosses the same. The immigration from the East 

mail rosd ë destined to Dakota pass over said road, and trains of immi- 
grants pass almost daily westward. The Sioux Falls and 
Jackson and Blue Earth City mail, and the mail on mail 
route No. 11216, from Sioux City, Iowa, and from Le Mars, 
Iowa, via Gibraltar, cross the stream at or near the same 
place. The stream being so rapid that it is almost imprac- 
ble to ferry across it in high water; the mail on said routes is 
laid up some times for several weeks, and by rcason thereof 
Sioux Falls City is cut off from mail communication from the 
East, and hundreds of immigrants seeking homes in Dakota 
are losing much valuable time and sometimes property, in at- 
tempting to cross the stream. 


Your memorialists deem the construction of a bridge at the 
place aforesaid absolutely necessary for the welfare of the 
people and for the traveling public, and would therefore most 
earnestly pray that an appropriation be made of not less 
than fifteen thousand dollars to construct a bridge at or near 
Gibraltar aforesaid, and for a bridge across the Split 
Rock creek. And your memorialists, as in duty bound, 
will ever pray. 


Approved, January 12, 1871. 
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NO. 16. 


A MEMORIAL TO THE CONGRESS OF THE UNITED STATES PRAY- 
ING FOR TIIE ESTABLISHMENT OF A MAIL ROUTE FROM FLAN- 
DREAU TO A POINT AT OR NEAR MEpaAky, D. T. 


Your memorialists, the Legislative Assembly of the Terri- |. A memorial | 
tory of Dakota, would most respectfully represent that the of the Calica” 
mail facilities afforded to the counties of Brookings and Duel for the eetab- 


sh tof a 
are entirely insufficient to meet their wants; that there is nom mail route from 


and: toa 
mail route in said counties, and that at present the peuple of poiana at or or moar 
those counties are totally destitute of any communication 


with the rest of the civilized world by mail. 


We would further represent that the commercial and social 
interest of a very large portion of the inhabitants of this part 
of the Territory demand that a mail route be established from 
Flandreau to a point at or near Medary, a distance of about 
twenty miles over a dry, level country, without any streams to 
cross, and that the mail be transferred over said route at least 
once a week. And your memorialists, as in duty bound, will 
ever pray. 

Approved, December 31, 1870. 


NO. 16. 


A MEMORIAL TO THE HONORABLE PoSTMASTER-GENERAL OF 
THE UNITED STATES PRAYING THAT THE MAIL SERVICE ON 
Roure No..... , FROM FORT ABERCROMBIE TO PEMBINA, BE 
INCREASED TO S1x TIMES A WEEK. 


Hon. Sir: 


Your memorialists, the Legislative Assembly of the Terri- | A memorial 
tory of Dakota, would most respectfully represent that thet ter ôt Generat iof, 


Red River Valley is becoming densely populated, and conse- Biten praying 
76 
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gervice on route quently the mail facilities afforded are entirely insufficient to 
Fort Abercrom- meet their wants. 


bie to Pembina. 
be increased to 


Rix mesa 
week. 


At Pembina, the county seat of Pembina county, there is 
located the principal custum-house of the Dakota and Min- 
nesota revenue district. A large bonded warehouse through 
which the people of the province of Manitoba, B. P., re- 
ceive their merchandise, besides a number of persons doing 
a merchandizing business. A new Fort (Fort Pembina) 
has been established during the past summer. <A new 
land office, known as the Pembina land district, has just been 
opened. All the travel to the British possessions from Cana- 
da and the United States, passing from Abercrombie along 
the Red river and through the town of Pembina, and mail 
matters to the same. The population along the Red river of 
the North in the British possessions amounts to some twelve or 
fifteen thousand. The population of Pembina county through 
which this route runs is now believed to be not less than five 
thousaad, with the prospect of increasing from ten to fifteen 
thousand more during the coming year. The Northern Pa- 
cific Railroad, and the St. Paul and Pacific Railroad run 
through this county from east to west, from fifty to seventy 
miles apart; and there are already projected two or three run- 
ning north and south through this county, one of which we 
are assured will certainly be built within eighteen months 
from this time. There are towns and villages springing up 
along said route, which, for the want of greater mail facilities 
retards the gruwth and prosperity of the same. The land 
office at Pembina has just been opened, and with that office 
alone the business will be sufficient to justify the increase 
asked for, not to say anything of the military business, or 
that with the new province of Manitoba, B. P. 


In consideration of the above, your memorialists would 
therefore earnestly request that service be increased to six 
times a week. And your memorialists, as in duty bound, 
will ever pray. 

Approved, December 31, 1870. 
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NO. 17. 


A MEMORIAL TO CONGRESS ASKING FOR A GEOLOGICAL SUR- 
VEY OF THE TERRITORY OF DAKOTA. 


To the Honorable the Senate and House of Representatiecs in 
Congress Assembled : 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota, most respectfully represent, that the Black 
Hills and Bad Lands of Dakota Territory, lying near the 102 
degrees meridian of longitude, and between the Niobrara and 
Yellow Stone rivers, is a region which has always excited the 
interest of geologists and explorers, but remains at the pres- 
ent time a mysterious, untraversed belt of the continent, where 
none but the wild beasts and red man hold dominion. 


The Black Hills, says Lieut. Warren who visited their base, 
are composed of the same formations of stratified rocks as 
are found in the gold bearing gulches of the Wind river and 
Big Horn Mountains, these Hills in his opinion, being but an 
out-cropping spur of the great Rucky Mountain range, in the 
vicinity of the Bannock and Virginia City mines. 

Dr. Hayden the geologist, says the lowest member of the 
salurian period, or gold bearing strata, are quite well devel- 
oped in the Black Hills, and the recent discoveries made by 
Gen. Sully’s Indian expedition which crossed the northern trend 
of the Bad Lands, in 1864, clearly indicates that the next suc- 
ceeding furmation, known as the Devonian system, is brought 
to light in the floor of the Bad Land basin, and 


WuHerkas, This system is known in geology as the period 
in the earth’s formation which corresponds with the fourth 
day of creation, when the great cual measures of the earth 
commenced their slow formation with the first appearance of 
vegetation upon the globe, and 


WnrrEas, It is an established geological fact that the most 
extensive coal deposits are met with in all countries next 
above the Devonian series, and that the petroleum or vil bear- 
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ing rocks areto be found in this and the lower salurian period, 


which Dr. Hayden affirms are quite well developed inthe Black 
Hills, and 


WuereEas, It is now the prevailing opinion among geolo- 
gists, based upon scientific reasoning, that the basin of the 
“ Bad Lands” is the ancient bed of a great cval-field, which 
became self-ignited at some period, and like many of the coal 
tields of England, has been slowly burned out by its own bitu- 
minous fuel, and 


WHEREAS, Colter and others in 1804-5, crossed the northern 
trend of this great fire land, where, at that early day they rep- 
resent the whole country as being on fire, emitting a carbonif- 
erous smoke, and the sound of rumbling thunder from the 
Leated earth, and as these phenomena were mentioned by 
Lewis and Clark in 1806, and by Hunt, McKenzie and Crooks 
in their fur expedition to the mountains in 1811, there is con- 
clusive evidence to sustain the statement made by Gen. Sully 
in his official report of 1864, that “ coal exists in all the coun- 


_try from the Missouri to the Yellowstone. 


Humboldt and Lafond make mention of mountain reports 
being heard in the vicinity of these Hills in the early part of 
the present century, which the wild and superstitious natives 
of that region believed to be the bursting of rich mineral de- 
posits, the locality of which were revealed ouly to the red 
man. But modern discovery and science account fur these 
strange phenomena by attributing the cause to an escape of 
hydrogen from subterraneous beds of burning coal. 


Later travelers infurm us that since the year 1830, these 
strange “ fires and explosions” have ceased. Capt Bonneville 
in 1834, and Parker in 1835, found nothing but the silent, dis- 
mal and mysterious ruins of this great subterraneous contla- 
gration, heaped in charred and crumbling towers and castles 
standing in the midst of a solitary valley of ashes, bones and 
petrifactions. 


This theory in the origin of the “Bad Lands” being sus- 
tained by both history and geology, it is confidently believed 
by the people of the northwest, that coal oil reservoirs will 
yet be found in great abundance at the north and east base of 
the Black Hills. Here inthe upheaval of this mountain range, 
geology points to the vil bearing rocks of the Devonian and 
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salurian formations, which have been thrown up through and tome” 


e S : A A king f 
above the surrounding coal fields which border immediately geological gor 
e . v o! r- 
upon the base of these mountainous hills. ritory of Da- 
ota. 


Prof. Owens, U. S. geologist, in his report of 1852, in speak- 
ing of this mysterious region, compares the Bad Lands to 
“ some magnificent city of the dead, where the labor and the 
genius of forgotten nations had left behind them a multitude 
of monuments of art and skill. At every step objects of the 
highest interest present themselves. Imbedded in the debris, 
lie strewn, in the greatest profusion organic relics of extinct 
animals. All speak of the former existence of the most re- 
markable races that roamed about in bygone ages high up in 
the valley of the Missouri towards the sources of the western 
tributaries.” 


This eminent geologist demonstrates that all the strata com- 
posing the formation in the vicinity of the Black Hills and 
Bad Lands “have been a succession of sediments or precipi- 
tates at the bottom of the ocean.” “ Thus,” says he “ the geolo- 
gist is able to prove, as satisfactorily as can be demonstrated 
a, mathematical problem, that at the time these fussil mamalia 
of the Bad Lands lived, the ocean still ebbed and flowed over 
Switzerland, including its present site of the Alps, whose 
highest summits then reached only above the surface of the 
sea, constituting a small archipelago of a few distant islands 
in the great expanse of the ocean.” 


The same geologists informs us that the Black Hills of Da- 
kota, the silver bearing placers of the Amazon, the rich Cor- 
dilleras of South America, the Himilayha range of India, the 
Alps of Switzerland and the volcanic Etna of Sicily, have all 
emerged from the sea at the same geological period, and the 
same formation of mineral bearing strata can be traced in 
each. 


The actual discovery of Astor’s fur parties in 1811, and of 
Capt. Bonneville in 1834, of Harney in 1855, Warren in 1856-7, 
of Dr. Hayden in 1858-9, and Gen Snlly in 1864, proves con- 
clusively that the Black Hill region abounds not only in the 
precious metals, but in iron, coal, salt and petroleum, aside 
from its vast forests of pine. 


Your memorialists would further represent that there has 
been established at the forks of the Whiteriver, near the base 
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of the Black Hills and agency for the chief Spotted Tail’s 
band of Indians, which will be the means of opening a road 
for the transportation of supplies, and as Todd Randall, a 
very experienced explorer in the west, who is well acquainted 
with the Indian tribes in that vicinity has been appointed 
agent of said bands, your memorialists would recommend 
that said Agent Randall be selected to provide guides, inter- 
preters and transportation for the geologist and assistants in 
prosecuting their scientific researches in said region. Your 
memorialists would therefore pray that a sufficient appropri- 
ation be madeto prosecute said geological survey at an early 
day. 
Approved, January 6, 1871. 


NO. 18. 


A MEMORIAL TO CONGRESS ASKING FOR AN APPROPRIATION 
To Erect a SUITABLE BUILDING FoR A Custom HOUSE, 
Post OFFICE AND UNITED STATES Courts AT THE PORT 
oF PEMBINA, DAKOTA TERRITORY. 


Amemorial Your memorialists, the Legislative Assembly of the Terri- 
asking for antory of Dakota respectfully ask that an appropriation be 
ior a ait- made by your honorable bodies for the erection of a suitable 
for a custom building at the Port of Pembina, for a custom house, to ac- 
office and o commodate also the post office and United States court and 


te at th i ial: 
courte atthe, urge in support of the memorial 


Dakota Ter- *7 9° e 
nto. > ° That the bnilding now used and occupied as acustum house 


is unsuitable and unfit for such a purpose. 


That said building, and that used by the post office are 
wooden tenements, in all respects unsafe, and liable at any 
time to be destroyed by fire together with their valuable con- 
tents. 


That the rent now paid (which must increase enormously as 


the value of property increases) for the several departments 
and offices, would in a very few years pay the expense of 
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erecting a suitable building for the accommodation of the vari- 
ous federal officers and therefore the expenditure of a sum 
sufficient for that purpose would be absolute economy. 


That the official reports of the collection of customs of the 
Port of Pembina, District of Dakota and Minnesota, show 
that the merchandise passing annually over this route, is in- 
spected at said port, amounting to hundreds of thousands of 
dollars from which the government derives a large revenue, 
(say $60,000 per year) and which your memorialists are of the 
opinion will be doubled within the next two years. 


That this is the only custom house located on or near the 
International boundary line for a distance of two hundred and 
fifty miles east, and over a thousand miles west of said town 
of Pembina, and through which the entire business of the 
British Pusessions with the United States and Canada must 
pass. 

That with the Northern Pacific, St. Paul and Pacific rail- 
roads and branch from the Pacific R. R. through Dakota 'Ter- 
ritory to Pembina and the St. Cloud and Pembina railroad 
through Minnesota, besides other projected lines to the same 
point, this is destined to be a most important place, and a 
custom house of considerable magnitude required. 


Your memorialists regard this matter of great importance 
and would therefore most earnestly pray that an appropria- 
tion of not less than twenty-fivethousand dollars be made for 
the purpose above stated. 

And your memorialists will as in duty bound ever pray. 

Approved, January 3d, 1871. 


NO. 19. 


A MEMORIAL TO THE POSTMASTER-GENERAL PRAYING FOR 
MAIL SERVICE ON MalL Route No... , FROM SIOUX FALLS 
TO FLANDREAU, DAKOTA TERRITORY. 


607 


Your memorialists, the Legislative Assembly of the Terri- | oh memorial 


the postmam 


tory of Dakota, most respectfully represent that the interests tere 


eneral 
ng for 
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mail service on of the Big Sioux Valley demands mail sérvice on mail route 


fnan from Sioux Falls to Flandreau, Dakota Territory. 
sa That the valley along the said route is densely populated a 
distance of thirty-five miles, and it is our belief that the postal 
revenue on said route will exceed the expense. 


That the route is very direct and practicable, and the main 
thoroughfare between the two cities. 


That the country along said route is destitute of mail com- 
munication, and valuable mail matter has been and is liable 
to be lost by careless private carriers. 


That we deem that mail service on said ronte is absolutely 
necessary for the welfare and prosperity of the people of that 
country; and we therefore pray that mail service be ordered 
on said route, and that it be transferred one time per week. 

And your memurialists, as in duty bound, will ever pray. 

Approved, January 3d, 1871. 


NO. 20. 


A MEMORIAL TO THE POSTMASTER GENERAL REQUESTING 
SERVICES ON A Mai, Route No.... FROM ALGONA, Iowa, 
via CANTON, D. T., ro YANKTON, DAKOTA TERRITORY. 


To the Honorable Postmaster-General of the United States. 


tohmemortal Your memorialist, the Legislative Assembly of the Terri- 
master genera tory of Dakota, would most respectfully represent, that it is 
vices on a r “maii important to the interests of the inhabitants of the northwes- 


from. NEEN. tern portion of the State of Iowa, and the Territory of Dako- 

ton, D. T., „to, py, ta, that a direct mail communication be established between 
Algona,-Iowa, via Canton, D. T., to Yankton, Dakota Ter- 
ritory. 

That during the past year a great amonnt of emigration has 
settled on the said mail route, and that the majority of these 
settlers are without any direct mail communication. That at 
the present time Algona is the terminus of the McGregor and 
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Yankton railroad, which we have reason to believe will be, oAmemorial 
brought to a speedy completion; that the distance from Algo- master” eneral 


na, lowa, to Yankton is about one hundred and eighty-five vices ona mall 


miles, and that said route is a practical one. from te Cas 


Your memorialists would therefore pray that services at Yankton, D. T. 
least two times per week be ordered upon mail route No..... 
from Algona, Iowa via Canton to Yankton, Dakota Territory, 
on the route established by act of Congress, approved, July 
14th, 1870. 


And that this request may be promptly granted, your me- 
morialists as in duty bound, will ever pray. 


Resolved by the Legislative Assembly of the Territory of 
Dakota. 


That copies of this memorial be forwarded to the Hon. C. 
C. Pomeroy, Member of Congress from Iowa, and the Hon. S. 
L. Spink, Delegate in Congress from Dakota Territory, who 
are hereby requested to lay the same before the Hon. Post- 
master-General. 


Approved, December 23, 1870. 


NO. 21. 


A MEMORIAL TO THE CONGRESS OF THE UNITED STATES PRAY- 
ING FOR AN APPROPRIATION OF MONEY TO BUILD A PENI- 
TENTIARY IN DAKOTA TERRITORY. 


Your memorialists, the Legislative Assembly of Dakota memoria 
Territory, would most respectfully represent that there exists of the Walia” 
at the present time a great and pressing necessity for the erec- for an ran appropri 
tion of a suitable prison or penitentiary, i in which to confine to aiid a hBr 
and keep secure, persons held for trial in the courts of said kota Ferritorz. 
Territory for criminal offences; and in which to hold securely 
those who may be convicted and sentenced to undergo impris- 
sonment. 


17 
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ter-general 


i 
Ball  aerriee on crease of mail service on route No. 13903, from Elk Point to 


from Elk Point 


Tout 


10 Sour Falls, 
D. T., be in- 
creased. 
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Your memorialists further represent that, in view of the 
annual expense incurred by the United States marshal of said 
Territory in guarding and securing prisoners, it would be an 
act of absolute economy and reform in the disbursement and 
management of the public funds to cause to be at once erected 
a substantial building for the purposes above mentioned. 


Your memorialists further represent that by the provisions 
of an act of Congress, approved January 22, 1867, the net 
proceeds of the internal revenue of said Territory for the 
three fiscal years ending June 30, 1868, were to be set apart 
for this purpose, but the expense of collecting said revenue 
during the period named exceeded the amount of collections; 
therefore, 


Resolved, That our delegate in Congress be requested to call 
the attention of the proper committees of Congress to the ob- 
ject of this memorial, and urge the early appropriation of 
funds for said purpose. 


Approved, December 30, 1870. 


NO. 22. 


A MEMORIAL TO THE POSTMASTER-GENERAL OF THE UNITED 
STATES PRAYING THAT THE MAIL SERVICE ON ROUTE No. 
13903, From ELK Point To Sioux FaLLs, Dakota TERRI- 
TORY, BE INCREASED. 


Srr:—Your memorialists, the Legislative Assembly of Da- 
kota Territory, would most respectfully represent that an in- 


Sioux Falls, Dakota Territory, is necessary for the public 
good. That the said route runs along the valley of the Big 
Sioux river a distance of seventy-five miles, which country is 
becoming densely populated for a distance of ten miles on each 
side of the valley. 
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Several towns and villages are springing up along said 
route, and for the want of greater mail facilities, the growth 
and prosperity of the same is retarded, and that an increase 
of service would do much to advance the future prosperity of 
the country. 


Your memorialists would therefore request that service be 
increased to six times per week. And as in duty bound your 
memourialists will ever pray. 


Approved, December 30, 1870. 


NO. 23. 


A MEMORIAL TO CONGRESS ASKING FOR THE ESTABLIHMENT OF 
A MAIL ROUTE FROM YANKTON TO OLD Fort JAMES, DAKO- 
TA TERRITORY. 


. Your memorialists, the Legislative Assembly of Dakota | 4 memorial 
Territory, in ninth session convened, respectfully represent s+kine for the 
that the interest of the inhabitants along the valley of Dako- of a mail route 
ta river, through the northern tier of counties, require the es- 3013 tort, 
tablishment of a mail route from Yankton, the Capital of the 
Territory, to old Fort James on the Dakota river, a distance 


of about sixty miles. 


That section of our Territory lying between these points is 
already considerably settled the entire distance, and during 
the next year the population will, without doubt, more than 
treble. 


The people along the whole route are without any mail fa- 
cilities whatever: Therefore your memorialists respectfully 
ask for the establishment of a mail route as above indicated. 

And your memorialists, as in duty bound, will ever pray. 

Approved, December 30, 1870. 


612 MEMORIALS. 


NO. 24. 


A MEMORIAL FOR A MAIL ROUTE FROM YANKTON, DAKOTA 
TERRITORY, TO NIOBRARA, NEBRASKA. 


To the Congress of the United States: 


poratemorial Your memorialists, the Lgeislative Assembly of the Terri- 


from Yankton, tory of Dakota, would most respectfully represent that the 

Wife Niobrara, interest of the people living in the valley of the Missouri river 
between Yankton, Dakota Territory, and Niobrarah, Nebraska 
a distance of forty-five miles, demand the early establishment 
of postal connection between the two places, by way of Elm 
Grove, Nebraska, and the Santee Indian Agency. Yankton is 
now recognized as the commercial centre for this whole sec- 
tion of country; but owing to the present postal facilities, no 
direct connection exists between the points heretofore named; 
but letters destined to Yankton pass on the Nebraska side of 
the Missouri river, within one mile of their destination, and 
thence to Sioux City, a distance of sixty-five miles, where they 
are again changed and furwarded to Yankton. As by far the 
greater portion of the business of the country west of Yank- 
ton along the route named is connected with people and mer- 
chants of Yankton, the establishment of the route asked for 
would be a great benefit, and would save forty-eight hours 
time in the transmission of letters, besides the extra labor of 
changing the mails at different points on the present route, 
considering that the present route passes at so short a dis- 
tance from Yankton. 


Your memorialists feel sanguine that your honorable bod- 
ies will see the propriety of granting this petition, inasmuch 
as the expense to the government will be quite small and the 
benefit to the people very great. 

And your memorialists as in duty bound will ever pray. 

Approved, January 13, 1871. 
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NO. 25. 


A MEMORIAL TO THE CONGRESS OF THE UNITED STATES RE- 
QUESTING THE ADOPTION OF THE ‘SURVEYORS MARK,” 
PATENTED By CARL C. P. MEYER, DEc. 21, 1869, IN ALL Fu- 
TURE GOVERNMENT SURVEYS. 


Your memorialists, the Legislative Assembly of the Terri- | A memorial. | 


h 
tory of Dakota, would most respectfully request the adoption of ofthe United 


tates uest- 


of the “ surveyors mark,” patented by Carl C. P. Meyer, De- ing the ‘surrey: 


cember 21, 1869, in all future government surveys of public gree by 
lands. 


“Meyer, , Dee. 21, 
K Snag , 1869, In all fa- 
Your memorialists represent that the corner marks used in ture govern- 


the present government surveys very soon become destroyed eae 
or removed, thus putting settlers to the trouble and expense 

of re-surveying and re-establishing corners, which, in the 

opinion of your memorialists would be obviated by adopting 

this mark, on account of its superiority in plainness and du- 

rability over those now in use. 


And as in duty bound your memorialists will ever pray. 
Approved, January 13, 1871. 


NO. 26. 


A MEMORIAL TO THE PRESIDENT OF THE UNITED STATES, 
REQUESTING THAT AN ORDER FOR THE REMOVAL OF CER- 
TAIN PERSONS RESIDING UPON THE ForT RANDALL MILI- 
TARY RESERVATION, DAKOTA TERRITORY, MAY BE SUSPEN- 
DED. 


To the President of the United States: 


Your memorialists, the Legislative Assembly of the Terri-`A memoria! to 
tory of Dakota, would most respectfully represent that an the Ua oat 
order has been issued from the War Department of the United ing ig that a or 
States declaring the authority of the military over that por- movelofcer 


tain persons 
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residing upon 
the For. Kan- 


dall military 
roservation, D. 
T.. may be sus- 
pended. 
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tion of the Fort Randall reservation described as “lying 
along the left bank of the Missouri river, extending from the 
west line of the Yankton Indian reservation to a line inter- 
secting the Missouri river near Whetstone Agency, and includ- 
ing all lands between those two boundary lines which is with- 
in five miles of the said river,” and that under authority of 
this order the commander at Fort Randall is issuing orders 
directing the removal of certain persons residing upon lands 
within the bounds described. 


Youur memorialists would further represent that this reser- 
vation was surveyed in the year 1860, by Lieut. J. C. Clark, 
4th Artillery, and was declared by the President in June of 
that year; that upon a portion of this reservation a number of 
persons settled as far back as 1858, over two years before the 
reservation was made; that in September, 1867, an order was 
issued by Lieutenant-General Grant vacating this reservation, 
and that since that time a number of bona fide settlements have 
been made there, having been informed of the vacation of the 
reservation and notified by the former commander of Fort 
Randall, that the military had no claim upon or control over 
said lands. 

The men who have settled upon these lands have made im- 
provements, in good faith thereon, varying in value from two 
hundred to five thousand dollars. Their homes, their families, 
and all that they have in the world are there, and to remove 
them upon any terms would be disastrous to many of them, 
and in some cases ruinous. 

It is claimed that a necessity existed for taking military 
possession of this reservation for the purpose of suppressing 
the sale of intoxicating liquors by persons residing thereon, 
especially to Indians located at Whetstone Agency. 


Your memorialists would represent, however, that the res- 
ervation referred to does not extend as far north as a point 
opposite the Whetstone Agency, by one or two miles, and 
that there is nothing to prevent the location of such evil dis- 
posed persons at points beyond the limits of the reservation, 
and yet within a short distance of the Indian Agency. 


Your memorialists represent that while the end aimed at 
can not, in their opinion be reached by the course pursued, a 
great hardship will be imposed upon innocent parties, includ- 
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ing women and children, by the enforcement of this order, and ,,A,memorial | 

that even if certain persons are permitted for the time being, gfus United 

to remain upon their lands, they can have no assurance of be- [8 (oriae 

ing allowed to reside there permanently, but are liable, at any tain eons a 

moment, upon mere suspicion attaching to them, to be forci- Pi Randali "° 

bly removed. erratioa, D. T. 
Your memorialists would further represent that while the ded. °°?" 

laws relating to illegal trafic are stringent and severe, no per- 

son questions the right of the proper officers to enforce them, 

whether laws of the United States or of the Territory of Dako- 

ta, and that upon the persons residing there taxes are levied 

and collected the same as in other portions of the Territory. 

They state that while they know of no reason why the civil 

laws of the Territory and of the United States should not be 

enforced there as elsewhere inthe Territory, they most respect- 

fully protest against the enforcement of a military order 

against a few offenders against such civil laws which must, at 

the same time result in the infliction of a positive hardship 

and injury upon innocent persons. 


Your memorialists would further represent that the tract of 
land is not required for military use or occupation, since Fort 
Randall is upon the opposite, or west kank of the Missouri 
river, and that no military post exists upon the eastern bank 
within seventy-tive miles of the same. They further rep- 
resent that the settlement by white persons is rapidly ex- 
tending up the east bank of the river, and thence back into the 
interior, and that this reservation lies in the direct path of 
such settlement; that if it continues to be held as such reser- 
vation it will be a serious impediment in the way of such set- 
tlement which must otherwise move rapidly forward over and 
beyond it. 


For these reasons, your memorialists respectfally ask that 
the order above referred to may be suspended, and that the 
lands described may be opened to permanent settlement the 
same as other government lands in this Territory. 

And your memorialists as in duty bound will every pray. 

Approved, January 10, 1871. 
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NO. 27. 


A MEMORIAL REQUESTING THE REMOVAL OF THE QUARTER- 
MASTER’S DEPARTMENT FROM Sroux City, Iowa, To YANK- 
TON, DAKOTA TERRITORY. 


To the Hon. Secretary of War: 


resuestingize Your memorialists, the Legislative Assembly of the Terri- 
quertormestera tory of Dakota, respectfully petition you for the removal of 
fram sions. the office of the Quartermaster’s Department now located at 
Jakiten, b. r. Sioux City, Iowa, to Yankton, Dakota Territory. 


Your memorialists represent that the reasons which have 
heretofore existed for the location of said office at Sioux City 
no longer prevail; that Yankton is now in direct communica- 
tion by telegraph with Washington and other portions of the 
country; possesses daily mail facilities, and will soon have a 
railroad completed to this place, while freights by river may 
be as readily delivered at Yankton as at Sioux City, and will 
then be much nearer to the up-river forts; that all of the forts 
and military posts whicii look to Sioux City for their sup- 
plies are located on the Missouri river in Dakota Territory, 
and that all such supplies must necessarily pass through 
Yankton on their way to such forts and posts; that many of 
the contracts for supplies can be let to much better advantage 
to the Government at Yankton than at Sioux City, since 
grain, flour and beef-cattle can be furnished at lower rates by 
the farmers and stock-raisers of the Territory, than they can 
be at points where the loca] demand is heavier. They further 
represent that warehouse room for the storage of supplies can 
be furnished to an ample extent at Yankton. 

For these reasons your memorialists represent that it would 
be to the manifest advantage of the Government to remove 
said office to Yankton; and to this end your memorialists, as 
in duty bound, will ever pray. 

Approved, January 13, 1871. 
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NO. 28. 


A MEMORIAL TO CONGRESS ASKING AN APPROPRIATION TO EN- 
ABLE MEssrs. DAGGETT, CLEVENGER & PERCY TO EXTEND 
THE Sioux CITY AND MIssoURI RIVER TELEGRAPH LINE TO 
Fort RANDALL. 


Your memorialists, the Legislative Assembly of the Terri-| Awemorial 


ress 


tory of Dakota, would respectfully state that Daggett, Cleven- asking an ap- 


riation to 


ger and Percy, the owners of the Sioux City and Missouri gnal slo Monera; 


River Telegraph line, from Sioux City, Iowa, to Yankton, enger & Perey 


Dakota Territory, are desirous of extending their telegraph Yous city and 
from Yankton to Fort Randall, Dakota Territory, at as early to Hort Ran: jine 


an opportunity as possible. 


That the said telegraph company, in building their line to 
the city of Yankton, have incurred an outlay hardly war- 
ranted by present receipts, but nevertheless are willing to 
look to the future for remuneration. 

The advantages to the general government in being at all 
times instantaneously able to communicate with military 
posts on the frontier, are so evident as to need no mention, 
particularly during the present unsettled condition of Indian 
affirais in the Territory. 

Your memorialists would therefore, in behalf of the people 
of this Territory as well as the United States garisons who 
would be inestimably benefitted thereby, respectfully ask the 
endeavors of Daggett, Clevenger and Percy, be aided and as- 
sisted by the general Government in extending their line from 
Yankton to Fort Randall, Dakota Territory, by granting a 
subsidy to the said company for said purpose, and extending 
such other aid as the Government may deem warrantable and 
right. 

And as in duty bound your memorialists will ever pray. 

Approved, December 30, 1870. 


18 


618 MEMORIALS. 


NO. 29. 


A MEMORIAL TO THE CONGRESS OF THE UNITED STATES ASKING 
FOR AN APPROPRIATION OF MONEY TO BRIDGE THE SIOUX 
RIVER AT orn NEAR CANTON, DAKOTA TERRITORY. 


Your memorialists, the Legislative Assembly of the Terri- 
roamemorial’ tury of Dakota, respectfully ask your Honorable body for an 


he Congre Pie : ee : 
githe United appropriation to construct a bridge across the Big Sioux riv- 


foran sPPropri er at or near Canton, Lincoln county, Dakota Territory. The 


to bridgethe construction of such a bridge would greatly assist and accom- 


or near Canon, modate a large immigration that is now and will continue to 
Hie: flow from the northwestern States to this Territory. 

Your memorialists would further represent that the United 
States mail that is carried from Sioux City, Iowa, to Sioux 
Falls, Dakota Territory, crosses the said river at this point; 
and at certain seasons of the year said mail is detained sev- 
eral weeks on account of the high water. Also, there is on 
the opposite side of the river, in Iowa, a mill which supplies 
the inhabitants of several counties of the Territory with lum- 
ber, and for the want of a bridge as aforesaid, these people 
are frequently forced to go to the Missouri river to obtain 
lumber for the construction of dwelling houses, &c., &c. 

Your memorialists are of the opinion that an appropriation 
of eight thousand dollars would accomplish the object so 
much desired. 

And your memorialists as in duty bound will ever pray. 

Approved, December 30, 1870. 


NO. 30. 


A MEMORIAL TO CONGRESS ASKING FOR A GRANT OF LANDS 
FOR COLLEGE PURPOSES IN THE TERRITORY OF DAKOTA. 


Amemorial WHEREAS, On the 2d day of July, 1862, the Congress of the 


arkingiora United States did enact a law donating lands to the several 

rant of lands 
or college pur- States and Territories which may provide colleges for the ben- 
ermtory of fit of agricultural and mecanic arts, which said act, accord- 
ing to the construction of the commissioner of the general 


land office does not apply to the Territory; therefore, 
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Your memorialists, the Legislative Assembly of the Terri- 
tory of Dakota would pray your Honorable body to so amend 
said act that the benefit therein conferred upon the States may 
be extended to the Territories. 


Your memorialists would respectfully represent that the Ter- 
ritory of Dakota is rapidly settling, with an enterprising, in- 
telligent and industrious class of immigrants, and every pos- 
sible exertion is being made, consistent with the circum- 
stances of the inhabitants, to advance the cause of education 
in the Territory. 


Your memorialists would therefore pray that said act may 
be amended as aforesaid, in order that the youth of the Ter- 
ries may receive the benefit of a collegiate education at home; 
especially that they may be educated in such branches of 
learning as are related to agriculture and the mechanic acts, 
and that the citizens of the Territories, equal with those of the 
States, may receive the benefit of the provisions of said act. 


Beit Resoloed, That a duly authenticated copy of this memo- 
rial be forwarded to our delegate in Congress, S. L. Spink. 
Approved, December 30, 1870. 


NO. 31. 


A MEMORIAL TO THE CONGRESS OF THE UNITED STATES PRAY. 
ING FOR THE LOCATION OF A MAIL ROUTE FRON THE TOWN 
oF ELK POINT, TO THE TOWN OF SWAN LAKE, IN THE 
TERRITORY: OF DAKOTA. 


To.the Congress of the United States: 


` Your memorialists, the Legislative Assembly of the Terri- A memoriat 


tory of Dakota, on behalf of many citizens whose petitions of the > United 
have been laid before us, would most respectfully represent for pr tte location 
that there are a large number of citizens in the northwestern from “ihe Town 
of Elk Point 
part of Union county, who have to go a distance of ten to fif- to io ttie town Sf 
teen miles to reach the nearest postoffice; therefore, in view of tt the 1¢ Territory of 


these facts we would recommend that a mail route be estab- ` 
lished, running from Elk Point, in said county, in a north- 
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Joint Resolu- 
tion relative to 


on. 8. L. 
Spink. 
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westerly direction across the towns of Elk Point, Brule Creek 


and Sioux Valley, to intersect the Yankton and Sioux Falls 


route at Swan Lake, in Lincoln county. 
And your memorialists, as in duty bound, will ever pray. 
Approved, January 13, 1871. 


NO. 32. 
JOINT RESOLUTION RELATIVE TO How. S. L. SPINK. 


WHEREAS, Certain persons are endeavoring to create the 
impression here and abroad that there is a serious division in 
the ranks of the Republican pary of Dakota, thereby hoping 
to secure the recognition of and favors from a Republican 
Administration, and are claiming in the city of Washington 
to speak for the Republican party of Dakota; therefore, 


Be it Resoleed by the Legislative Assembly of the Territory of 
Dakota, 


That Hon. S. L. Spink, our present delegate to Cungress, 
was the nominee of the Republicans of this Territory in the 
late election; that he was sustained by and received the votes 
of alarge majority of those who have heretofore acted and 
voted with the Republican party of Dakota, and who have 
sympathized with and sustained the policy and principles of 
the administration of President Grant from its commence- 
ment; that he still has the confidence of that party, who look 
to him to represent the Republicans of this Territory in the 
city of Washington, in all matters of a political nature, as 
well as to guard the general interests of the Territur, ; and 
we ask the President of the United States, the heads of the 
departments and the Republicans of Congress to sustain Mr. 
Spink as the proper representative of the Republican party 
of Dakota. 

Be it further Resolved, That the Speaker of the House of 
Representatives, be instructed to forward to the President of 
the United States and to the head of each department a copy 
of these resolutions. 

Approved, December 28, 1870. 
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ACKNOWLEDGMENTS, by whom taken, 1. 


where made without the Territory, 104. 
where made without the United States, 101. 
married women, 101. 

witnesses, 102. 

certificate, 102. 


ADOPTION, 26. 
AGENTS, 197. 
AGENCY, 231. 
APPRENTICES, 32. 


APPROPRIATIONS, 440, 441, 578. 

to George W. Black, for enrolling clerk, 678. 

to A. W. Howard and Carl Christenson, 578-9. 

to secretary and assistant secretary of council, 579. 
ASSIGNMENTS, 370. 


ASSESSORS, 558. 
commissioners of Yankton county authorized to ap- 
point assessor, 558. 
when assessor to be elected, 558. 
pay of assessor, 558. 
repeal of acts, 559. 
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AUDITOR, 560. 
BOTTOMRY, 319. 


BRIDGES, 573. 
Clay county military bridge, 573. 
who to: keep in repair, 573. 
acts legalized, 573. 
authority of commissioners, 573. 


CANTON, 565. 
name of Lincoln changed to Canton, 565. 


CARRIAGE, 206. 
CHEQUES, 346. 


CIVIL CODE, 6. 
general definitions and divisions, 6. 


CLERK OF COURT, 413. 
CONTRACTS, 142. 
CONVICTS, 401. 


governor authorized to contract fur custody of con- 


victs, 401. 
what prison designated, 401. 


when governor authorized to cancel and annul con- 


tract, 402. 
duty of sheriffs to convey prisoners, 402. 


penalty where sheriff refuses to perform duty, 402. 
sheriff to make report to auditor of Territory, 4023. 


duty of auditor, 403. 


CORPORATIONS, 73. 
counties, boundaries of, 404. 


boundaries of Union and Clay counties, 404. 

boundaries of Yankton, Bon Homme, Charles Mix and 
Buffalo counties, 405. 

boundaries of Hutchinson, Turner, Lincoln and Min- 
nehaha counties, 406. 

boundaries of Brookings, Duel, Pembina and Hanson 
counties, 407. 

officers of Hutchinson county, 407. 

officers of Hanson, Buffalo and Turner counties, 408. 

what acts repealed, 408. 

construction of words, 408. 
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COUNTY CLERK, creating office of, 409. 
register of deeds to be county clerk, 409. 
construction of certain acts, 409. 
certain act amended, 409. 


COUNTIES, how organized, 410. 
voters to petition governor, 410. 
governor’s duty, 410. 
duties of commissioners, 410. 
location of county seat, 410. 
Brookings county organized, 559. 
officers of Brookings county, 559. 
authority of officers, 559. 
Minnehaha county, 573. 
acts of officers legalized, 573. 


COUNTY COMMISSIONERS, board of, 411. 
vacancies, how filled, 411. 
repeal of conflicting acts, 411. 
to appoint judges of election, 416. 


COURTS, 566. 
District court in Yankton county, 566. 
time of holding court, 566. 
what issues may be tried, 566. 
where held, 566. 
time of holding supreme court, 412. 
when clerk may adjourn district court, 413. 


DEBTOR AND CREDITOR, 367. 
who is debtor and who is creditor, 368. 
payments in preference, 368. 
rights of different creditors, 368. 
fraudulent instruments and transfers, 368. 
rights of purchasers and mortgagees, 369. 
questions of fraud how determined, 369. 

Assignments, 370. 

when debtor may assign, 370. 
insolvency defined, 370. 
what preferences given, 371. 
joint and separate debts, 371. 
assignment when void, 372. 
what necessary to validity of assignment, 372. 
inventory, 373. 
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DEBTOR AND CREDITOR—Continued 


recording assignment, &c., 373. 
bond of assignor, 374. 
property exempt, 374. 


DEFINITIONS, 381. 
DEPOSIT, 172. 


DIVORCE, 16, 413. 


for what causes granted, 414. 
who may be witnesses, 414. 


EASEMENTS, 50. 
ELECTIONS, 415. 
how conducted, and what officers to be elected, 415. 
legislature, 415. 
duty of county commissioners, 416. 
duty of register of deeds, 416. 
duty of sheriff, 416. 
judges of election to choose clerks, 416. 
register of deeds to issue notices, 416. 
sheriff to post notices, 417. 
when electors to choose judges of election, 417. 
oath of judges, 417. 
who may administer oath, 417. 
time of upening polls, 418. 
adjournment for dinner, 418. 
penalty for rejecting legal vote, 418. 
form of ballot, &c., 418. 
challenge and oath of elector, 418. 
elector to subscribe oath, 419. 
penalty for perjury or illegal voting, 419. 
judges to keep ballot-box, 419. 
style of ballot-box, 419. 
manner of depositing ballot, 419. 
clerk to keep poll-list, 420. 
clerk’s duty when adjournment, 420. 
who to keep key and box, 420. 
judge must challenge, 420. 
judges may appoint special constables, 420. 
judges duty after polls are closed, 420. 
canvass, how conducted, 421. 
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ELECTIONS—Continued. 


in case ballots and poll-list disagree, 421. 

duty of clerks in canvassing, 421. 

one poll book to be forwarded to register, 422. 

penalty for neglect, 422. 

register of deeds to make abstract, form of, 422. 

in case of tie, 422. 

register to make certificate and send abstract to secre- 
tary of Territory, 423. 

Territorial canvassers, 423. 

where canvasser has been candidate, 424. 

secretary’s duties, 424. 

messenger’s compensation, 424. 

resignations and vacancies, 424. 

governor to issue writs of election, 424. 

register’s duties where two or more counties are at- 
tached, 425. 

where vacancy occurs in legislature, 425. 

compensation of officers of election, 425. 

who to vote, 425. 

register’s duty in canvassing, 426. 

informalities to be disregarded, 426. 

penalty for violating provisions of this act, 426. 

time of commencement of term of office, 426. 

when elected to fill vacancy, 426. 

when officers may qualify, 426. 

who to be declared elected, 427. 

civil process not to be served, when, 427. 

who to constitute canvassers, 427. 

proceedings of canvassers, 427. 

register must provide poll bovks, 427. 

poll books, to whom delivered, 427. 

who entitled to vote, 427. 

who may hold office, 428. 

where to vote, 428. 

secretary of Territory to transmit, what, 428. 

repeal of acts, 428. 

penalty for offering bribe to elector, 429. 

penalty for offering loan for purpose of influencing 
elector, 429. 

repeating and unqualified voters, 429. 


19 


626 


GENERAL INDEX. 


ELECTIONS—Continued. 
wrongful advise to elector, 429. 
bribing, &., 430. 
disfranchisement for certain acts, 430. 
who may testify, 430. 
instructing legislature to inquire into frauds, 551. 


FENCES, 431. 


ditch fence lawful, 431. 
herd-law, 436. 


FERRIES, 432. 
amendment to certain act, 432. 


county commissioners authorized to extend time of 
ferry leases, 432. 


FORMS, 385. . 


FRUIT, 433. 
penalty for injury to fruit and trees, 433, 434. 


GIFTS, 98. 
GUARANTY, 292. 


GUARDIANS, 28, 435. 


revocation of appointment, 435. 

application, how made, 435. 

duty of court upon hearing application, 435. 
penalty for refusal to obey court, 436. 


HERD LAW-—animals restrained, 436. 


liability where animals commit trespass, 437. 

who considered owner of lands, 437. 

in case of damage, notice must be given, 437. 

animals to be kept fur damages until paid, 437. 

plaintiff must prove amount of damage, 437. 

when suit to be against unknown, 438. 

publication of notice, 438. 

when animals to be sold, 438. 

bulls and stallions restrained from running at 
large, 439. 

may be taken up, when, 439. 

owner of animal liable for damage, 439. 
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HIGHWAYS, 519. 
section lines to be public highways, 519. 
existing highways not tu be interfered with, 520. 
portion of Pembina county exempt, 520. 


HIRING, 185. 
HUSBAND AND WIFE, 22. 


IMMIGRATION, 440. 

bureau created, 440. 

duty of commissioner, 440. 

appropriation for certain expenses, 440. 

how paid, 440. 

who appointed commissioner, 441. 

when commissioner to be elected, 441. 

three hundred dollars appropriated for certain pur- 
pose, 441. 

who to disburse same, 441. 

commissioner of immigration instructed to advertise 
most practicable route for immigrants, 582. 


INCORPORATIONS. 
section 59 of chapter 15 amended, 4. 
Bon Homme incorporated, 560. 
boundaries, 560. 
powers of city, 560. 
legislative authority, 560. 
voters of said city, 561. 
manner of election, 561. 
challenge, 561. 
who eligible to office, 561. 
election, where held, 561. 
names of commissioners of elections and their 
duties, 561. 
subsequent elections, 561. 
what other officers to be elected, 562. 
mayor’s duty, 562. 
his jurisdiction, 562. 
city council’s powers, 562. 
penalties for violating city ordinances, 562. 
fire companies, 562. 
sale of gunpowder, 562. 
duties and powers of city council, 662-3. 
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INCORPORA TIONS—Continued. 


mayor to preside at council meetings, 563. 

members of council shall not be interested in con- 
tracts, 563. 

record of ordinances, 563. 

duty of city clerk, 563. 

oath of officers, 563. 

salary of officers, 564. 

certain officers to give bonds, 564. 

who shall be collector, 564. 

who assessor, 564. 

duties of marshal, 564. 

financial statements to be made, 564. 

act to be a public act, 564. 

council shall provide for keeping public money, 564. 

what acts repealed, 565. 


Emmersonville, 567. 
boundaries, 567. 
powers of city, 567. 
legislative authority, 567. 
who may vote, 567. 
manner of election, 568. 
challenges, 568. 
eligibility to office, 568. 
time of holding elections, 568. 
commissioners of election, 568. 
proceedings in subsequent elections, 568. 
what other officers to be elected, 568. 
duty and jurisdiction of mayor, 669. 
powers of council, 569. 
penalties for violating ordinances, 569. 
fire companies, 569. 
sale of gunpowder, £69. 
counci t> ii-ense exhibitions, 569. 
council to be judge of members’ qualifications, 570. 
mayor to preside at meetings, 570. 
members of council shall have no city contracts, 670. 
recording of ordinances, 570. 
clerk to keep record, 570. 
oath, 670. 
salary, 570. 
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INCORPORATIONS—Continued. 
what officers shall give bonds, 570. 
treasurer to be collector, 571. 
marshal to be assessor, 571. 
duties of marshal, 571. 
council shall cause financial statement to be made, 571. 
this act admissable as evidence, 571. 
council shall provide for keeping public money, 571. 
acts repealed, 572. 


INDIANS, 13. 
INDORSEMENT, 328. 
INJUNCTION, 366. 
INSANE, 9. 


INSOLVENCY, 370. 


INSURANCE, 260, 442. 
foreign insurance companies, powers, how served, 442. 
repeal of law affecting foreign companies, 443, 


INTEREST, 184. 
JAIL, 572. 


Pembina county, 572. 
commissioners authorized to levy a special tax to 
build jail, 672. 
JUDICIAL DISTRICTS, 443. 
what counties constitute joint district, 443. 
time of holding court, 444. 
second district and time of holding court, 444. 
third district aud time of holding court, 444. 
attached counties to pay expenses, 444. 
duration of term of court, 445. 
judge to appoint clerk of court, 445. 
how third district constituted in certain event, 445. 


JUSTICES CODE, 446. 


joint resolution fur republication, 446. 
jurisdiction of justices of the peace, 447. 
power of justices, 447. 

when shall not have jurisdiction, 448. 
justices office, where kept, 449. 


630 GENERAL INDEX. 


JUSTICES CODE—Continued. 


justice not to hold office with attorney, 449. 

authority of justice, 449. 

commencement ot suits, 449. 

service and return of process, 449. 

what justice’s docket shall contain, 449. 

action commenced by summons, when, 450. 

when guardian necessary in suit, how appointed, 450. 

stay and contents of summons, 450. 

summons returnable, when, and how delivered, 451. 

summons against corporations, how served, 461. 

summons on agency of insurance company, 451. 

on agency of foreign corporation, 451. 

when defendant is a minor, 451. 

justice may empower person to serve process in certain 
cases, 452. 

appearance, 452. 

pleadings, when to take place, 452. 

pleadings may be vral or in writing, 452. 

complaint, what to contain, 453. 

answer how made, and what tu contain, 453. 

reply of plaintiff, when allowed, 453. 

pleadings, how construed in certain cases, 453. 

written instrument, how pleaded, 453. 

to be exhibited to party, 453. 

pleadings must be verified by oath of party, 453. 

statements in pleadings not denied to be taken as 
true, 453. 

defective pleadings, how objected to, 453. 

variance between proof and pleadings, to be disre- 
garded, 454. 

amendments of pleadings, when allowed, 454. 

costs allowed when adjournment is necessary, 454. 

adjournment, when and on what terms allowed, 454. 

when the title to lands come in question, justice how to 
proceed, 454. 

times of adjournment, 455. 

when counter claims of defendant may be set off, 455. 

claim against the assignor of note, may be set off, 456. 

set-off when suit brought by trustee, when allowed, 456. 
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JUSTICES CODE—Continued. 


to entitle defendant to set-off, he must allege the same 
in answer, 456. 

judgment when set-off is provided, 456. 

judgment where there is a balance due defendant, 456. 

bill of particulars, 457. 

bill of particulars, state what, 457. 

amendments to bills, 457. 

witnesses and depositions, 457. 

how subpena shal] be served, 457. 

no fees to be charged in certain cases, 457. 

who to pay fees of witness in certain cases, 458. 

power to issue attachment for witness who fails to 
appear, 458. 

how attachment shall be executed, and who to pay 
fees for same, 458. 

justice may impose a fine in certain cases, 458. 

party liable for damages, 458. 

depositions may be taken, 459. 

conditions under which depositions are to be read in 
evidence, 459. 

issuing commissions to take testimony by justices of 
the peace, 459. 

how such deposition may be taken, 459. 

deposition to be evidence same as personal examina- 
tion, 460. 

commissioners may issue subpcenas, swear witnesses, 
ete., 460. 

when action not adjourned, 460. 

fee of justices, 460. 

trial without a jury, 460. 

where parties agree to enter without process, 460. 

trial by jury, 460. 

parties failing to appear within one hour, what to be 
done, 460. 

either party may demand a jury, 461. 

fees of a jury, 461. 

sheriff or constable to summon jury, 461. 

if no officer present, what to be done, 461. 

case to be adjourned, when, 461. 

jury how drawn, 461. 
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oath of jurors, 461. 

oath of witness, 462. 

oath of officer having charge of jury, 462. 

when jury cannot agree, 462. 

persons summoned as jurors and failing to appear, to 
be fined, 462. 

if pannel be not full, constable to fill same, 462. 

jury to attend at time of trial, 463. 

if competency of juror questioned, 463. 

deliver verdict publicly, to be entered on docket, 463. 

if verdict improper, new trial may be granted, 463. 

opposite party to have notice of new trial, 463. 

fees of jury, 463. 

when exception alleged, duty of justice, 463. 

judgment of dismissal withoué prejudice, in what 
cases, 464. 

if plaintiff or defendant fail to appear, 464. 

when judgment against absent defendant set aside, 464. 

when judgment must be entered, 464. 

where either party may remit excess, 465. 

when defendant offers to allow judgment to be taken 
against him, effect of such offer, 465. 

one judgment may be set off against another judg- 
ment, 465. 

when judgment proposed as set-off was rendered before 
another justice, 465. 

justice allowing set-off shall make an entry, 465. 

when transcript to be filed, 466. 

entering judgment by confession, 466. 

when judgment by confession may be taken, 466. 

statement and affidavit, 466. 

justice to give certified transcript, 466. 

judgment to be lien or real estate, 467. 

when judgment to be lien or real estate, 467. 

when judgment to be rendered by justice, 467. 

appeals, 467. 

when either party may take appeal, 467. 

party appealing, to give security, 467. 

appeal, how to be taken, 468. 

clerk to file same, 468. 
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if appellant fail to deliver papers to clerk, court may 
enter judgment, 468. 

court to issue execution, when, 469. 

persons appealing in certain cases shall pay cash, in- 
terest, and attorney’s fees, 469. 

when surety liable on undertaking, 469. 

when appeal shall be quashed, 469. 

when undertaking insufficient in form or amount, 469. 

appeals not allowed in certain cases, 469. 

what to be done when term of office of justice expires 
between dates of judgment and time limited for 
appeal, 470. 

no appeal allowed unless certain notice is given within 
ten days, 470. 

form of undertaking, 470. 

all proceedings suspended when an appeal is taken, 471. 

officer to release property taken on execution, 471. 

when justice fail to allow an appeal, 471. 

when return of justice erroneous or defective, 471. 

appeal not to be dismissed in certain cases, 471. 

appeals, when delivered, 471. 

if judgment of justice affirmed, judgment to be rendered 
against party and surety, 471. 

when execution to be enforced against surety, 471. 

when surety tu have judgment against principal, 472. 

no appeal allowed until appellant pay costs, 472. 

if judgment of justice reversed, court to award restitu- 
tion of amount, 472. 

property exempt from execution, 472. 

execution may issue any time within five years, except 
when, &c., 472. 

what execution shall command officer, 472. 

amount of debt and costs to be indorsed on execu- 
tion, 473. 

renewal of execution, 473. 

garnishees, 473. 

officer shall receive all money tendered him, and en- 
dorse same on execution, giving receipt, 473. 

original judgment shall remain good in favor of per- 
son entered as bail, 473. 
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execution, what to state, 474. 

must direct officer to make return within thirty days, 474. 

joint debtors, 474. 

constables liable to party in whose favor execution is 
issued in certain cases, 474. 

when an execution returned unsatisfied, justice to com- 
mence action on undertaking, &e., 475. 

person against whum judgment is rendered may have 
stay by entering into undertaking, 475. 

when and for what time stay shall be granted, 475. 

stay as to surety, 475. 

no stay to be allowed in certain cases, 475. 

execution recalled, when, 476. 

when surety removes into another county or state, 476. 

when may file affidavit, 476. 

not to be discharged from liability, 476. 

when judgment debtor enters into further undertaking, 
&., 476. 

when undertaking is insufficient, 477. 

when party may have change of venue, 477. 

costs paid by paity asking ior change, 478. 

what costs to be taxed, and to whom, 478. 

officer to give notice of sale, 478. 

officer to sell tu highest bidder, 478. 

no Officer shall purchase, 478. 

petition to be tiled, 478. 

petition must be sworn to and must state, 479. 

plaintiff to execute bond, 479. 

amount of bond, 479. 

conditions, 479. 

justice to issue writ and what to state, 479. 

officer to take possession of property, 479. 

when third person claims property, 480. 

if property cannot be obtained, 480. 

when defendant shall recover damages, 480. 

when property removed to another county, how to pro- 
ceed, 480. 

when writ cannot be executed, justice may compel at- 
tendance of defendant, 480. 

when officer to return writ, and what to state therein, 480. 
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property to be delivered to plaintiff on payment of 
costs, 480. 

what judgment shall determine, 480. 

what paity entitled to possession of property may 
have, 481. 

when property is concealed or removed, 481. 

who entitled to proceed by attachment, 481. 

affidavit to be filed, and what to state, 481. 

when writ of attachment returnable, 482. 

form of writ, 482. 

how writ to be executed, 482. 

defendant may obtain possession of property, how, 
482. 

perishable property, what to be done with it, 4&3. 

compensation of officer for keeping property, 483. 

form of notice, 483. 

fifteen days’ notice, 484. 

defendant failing to appear, default may be entered, 484. 

bond to be executed before execution shall issue, 484. 

proceedings in attachment, 484. 

when and how attachment dissolved, 484. 

proceedings when attachment is dissolved, 484. 

property attached in hands of third person may be re- 
tained by giving security, 485. 

property sold as in other cases, 485. 

return day of attachment, 485. 

where several writs against same person how exe- 
cuted, 465. 

orders of lien of attachment, 485. 

summoning person or corporation as garnishee, 486. 

how writ and notice served upon garnishee, 4&6. 

garnishee shall appear and answer under oath, 486. 

garnishee may pay money owing to defendant to con- 
constable having writ, 486. 

if garnishee do not appear and answer he may be pro- 
ceeded against for contempt, &c., 4&6. 

order of justice, 486. 

if garnishee fail to comply with order of justice, plain- 
tiff may’ proceed as in other actions, 487. 
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as to final judgment against garnishee, costs and dis- 
charge, 487. 

when judgment is rendered for defendant, attachment 
shall be discharged, 487. 

how judgment satisfied when rendered for plaintiff, 488. 

when justice may order constable to repossess himself 
of attached property, 488. 

when attached property is claimed by another person, 
validity of claim may be tried, 488. 

when several attachments are executed on same prop- 
erty, justice may determine amounts and priorities 
of same, 488. 

return of officer, 488. 

a writ of attachment binds property from time of ser- 
vice, 488. 

property to be released, how, 489. 

justice shall certify proceedings to district court 
when, 489. 

when justice may adjourn trial, and how long, 489. 

how trial may be adjourned upon application of either 
party, 490. 

adjournment may be had for more than thirty days, 
but not exceeding ninety, 490. 

who may act as arbitrators, how summoned and their 
fees, 490. 

arbitrators shall hear cause and make award, 491. 

judgment rendered on such award shall conclude rights 
of parties, unless, &., 491. 

justice may set aside award for fraud and try the cause 
de novo, 491. 

where appeal allowed from judgment rendered on 
award, 491. 

district court may set aside award for fraud and try 
cause, 491. 

If not fraud, court shall render judgment, 492. 

proceedings on trial of right of property, 494. 

how justice proceed when property belongs to claim- 
ant, 492. 

claimant fails to establish right, judgment rendered 
against him, 492. 
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jurisdiction of justice, 492. 

whom proceeding may be had against, 492. 

judgments, 493. 

three days’ notice given, 493. 

when summons issue, what to state, 498. 

what summons shall state and how served, 493. 

if defendant fails to appear justice shall try cause, 493. 

when continuance granted for more than eight days, 494. 

when justice shall try cause, &c., 494. 

jury, 494. 

verdict, 494. 

justice shall enter verdict and render judgment, 494. 

exceptions taken by either party, 494. 

justice shall issue execution on judgment of restitu- 
tion, 494. 

form of execution, 494. 

officers shall execute same within ten days, etc., 495. 

constables ministeria] officers, 495. 

duties of constables, 495. 

powers and duties, 495. 

shall note on process the time of receiving, 496. 

when constable not to return, not found, 496. 

duties of constable in criminal matters, 496. 

authority of constables, 496. 

duty of constable when he commits to jail, 496. 

constable to pay over all money, &c., 496. 

when liable to penalty, 497. 

when justice may punish for contempt, 497. 

punishment for contempt, 497. 

no person fined for contempt until he has an opportu- 
nity to be heard, 497. 

if offender be present he may be summarily ar- 
raigned, 497. 

form of warrant for contempt, 497. 

on conviction justice shall make up record of proceed- 
ings, &., 498. 

witness committed for refusing to be sworn, 498. 

what order shall specify, 499. 

justice adjourn the case until witness testify, 499. 

when person guilty of contempt and subject to fine, 499. 
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summons issued by justice to be entirely filled up, 499. 

when judgment rendered for costs, execution may is- 
sue, 499. 

when justice not required to act, 499. 

who to receive books of deceased justice, 500. 

district court may compel justice to deliver books to his 
successor, 500. 

justice refusing to deliver may be committed to jail, 500. 

when justice shall forfeit his office, 500. 

courts of justice shall be public, 500. 

justice -must deposit with successor his docket and 

books, &c., 500. 

where no successor elected, 501. 

authority of justice with whom docket is deposited, 501. 

what papers to be filed in cases of actions on bonds, 
promissory notes, &c., 501. 

justice must not purchase any judgment, 502. 

no imprisonment for debt, 502. 

Forms, 602. 

of summons, 502. 

of execution, 508. 

of writ of replevin, 503. 

of subpeena, 504. 

of venire for jury, 504.. 

Criminal Cases, 504. 

justices jurisdiction, 504. 

justices power, 505. 

form of complaint, 505. 

justice to file complaint, 506. 

justice to issue warrant, 506. 

duty of officer to arrest, 506. 

charge must be read to accused, 506. 

name of accused must be ascertained, 506. 

what plea’s defendant may plead, 506. 

justice may try issue when, 606. 

proceedings if change of venue applied for, 606. 

defendant may have jury, 607. 

justice to direct disinterested person to strike out 
names, when, 607. 

duty of officer receiving venire to summons jury, 507. 
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proceedings when venire returned, 507. 

challenges, 507. ` 

when officer to be punished for contempt, 507. 

six jurors constitute jury, 507. 

jurors oath and duty, 508. 

when jury to retire with sheriff, 508. 

sheriff’s oath, 508. 

manner of delivering verdict, 508. 

jury must be kept together until agreed, except 
when, 508. 

duty of justice if jury discharged without agreeing, 508. 

duty of justice if defendant is found guilty, 508. 

what judgment may state, 508. 

defendant discharged when acquitted, 509. 

when prosecuting witness liable for custs, 509. 

justice to make certificate of conviction, 509. 

where and when certificate of conviction to be filed, 509. 

who shall execute judgment, 509. 

defendant committed for not paying fine, 509. 

justice to give receipts when fine paid, 509. 

appeals, 509. 

justice tu inform defendant of his right to appeal, 509. 

justice to fix bail, 510. 

form of undertaking, 510. 

qualifications of bail, 510. 

who may take bail, 510. 

material witnesses may give bail, 510. 

position of cause in case of appeal, 611. 

no appeal to be disowned, 511. 

certain proceedings to be had in district court, 611. 

what offenses tried and punished summarily, 611. 

when offense committed in presence of justice, 611. 

breach of recognizance, how certified, 512. 

proceedings of justice when he has not final jurisdi¢- 
tion, 512. 

who shall be summoned in criminal cases, 512. 

justice’s duty in case of conviction, 512. 

when judgment affirmed in district court, 512. 

when trial continued, 512. 

security fur costs, 512. 
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fines go to school fund, 612. 

where party fails to pay fine, 513. 

when property is not exempt, 513. 

preliminary examination, 613. 

justice shall compel attendance of witnesses, 513. 

shall inquire publicly into accusation, 513. 

when justice shall commit accused, 613. 

when receive bail, 514. 

accused shall remain in custody until when, 614. 
Forms, 514. 

of warrant, 514. 

of certificate of conviction, 515. 

of execution, 515. 

of order to bring up prisoner, 515. 

of commitment upon sentence, 516. 

of commitment after arrest and before trial, 516. 

of commitment where justice finds he has not jurisdic- 

tion, 517. 
certain acts repealed, 517. 


LEGACIES, 117. 


LEGISLATIVE ASSEMBLY. 
number of members from 3d district, 3. 


do do do 6th do 3. 
do do do of council, 5. 
do do do of house, 5. 
first district representation, 6. 
second do do 6. 
third do do 5. 
fourth do do 5. 
fifth do do 6. 
sixth do do 6. 
seventh do do 6. 
LIBEL, 10. 
LIBRARY, 549. 
secretary of Territory to have charge of library, 550. 
LIEN, 303. 
LOAN, 180. 


MARRIED WOMEN, 618. 
when married women may make contract, 518. 
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order of judge, 519. 
husband not liable for wife’s contract, 519. 
what rights this act not to effect, 519. 


MARRIAGE, 12. 
MASTER, 31, 196. 
MATES AND SEAMEN, 201. 


MAXIMS OF JURISPRUDENCE, 378, 379, 380. 
MECHANICS LIEN, 323. 


MEMORIALS, (see page 584; for titles to memorials see table 
of contents.) 


MINORS, 10. 

MORTGAGE, 309. 

NAVIGATION, 71. 

NEGOTIABLE INSTRUMENTS, 325. 


NUISANCE, 375. 
definition of, 376. 
liability of successive orders, 376. 
public nuisances, 376. 
lapse of time does not legalize, 377. 
remedies, 377. 
how abated, 377. 
private nuisances, remedies, 377. 
when notice is required, 378. 


OBLIGATIONS, 127. 
obligations defined, 127. 
obligations interpreted, 128. 
joint or several, 128. 
when joint, 129. 
when conditional, 129. 
kinds of condition, 129. 
unlawful conditions, 130. 
alternative obligations, 130. 
right of selection, 130. 
nullity, 131. 
transfer of obligations, 131. 
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covenants moving with land, 132. 
who are bound by covenants, 132. 
Extinction of Obligations, 133. 
performance, 133. 
payment, 134. 
offer of performance, 135. 
by whom made, 135. 
to whom made, 136. 
when made, 136. 
conditional offer, 136. 
ability and willingness, 137. 
production of thing, 137. 
written receipt, 137. 
title, custody, etc., 137. 
prevention of performance, effect, 138. 
effect of refusal, 139. 
Accord and Satisfaction, 139. 
both defined, 139. 
Novation, 140. 
Release, 141. 
Contracts, 142. 
contract defined, 142. 
essential elements, 143. 
parties, consent, etc., 143. 
apparent consent, 144. 
duress defined, 144. 
menace, fraud, undue influence, 145. 
mistake, 146. 
manner of communicating acceptance, 146. 
performance of conditions of acceptance, 147. 
revocation of proposal, 147. 
object of a contract, 148. 
when contract void, 148. 
Consideration, 148. 
lawful consideration, etc., 149. 
contracts how created, 150. 
express or implied, 150. 
what must be written, 150. 
seal, 161. 
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contracts, how interpreted, 151. 
writing when disregarded, 152. 
words, how understood, 152. 
law, circumstances, etc., 153. 
repugnancies and inconsistencies, 153. 
what implied, 154. 

Unlawful Contracts, 155. 
exceptions, 155. 
what contracts void, 155. 
what contracts void, 156. 


Contracts how Extinguished, 156: 

Rescission, 157. 
when party may rescind, 157. 
how effected, 157. 
alteration of contract, 158. 
cancellation, 158. 

Obligations Imposed by Law, 159. 
deceit, what, 159s 
responsibility for willful acts, 160. 

Sale, 161. 
definition of, 162. 


Agreements for Sale, 163. 
form of covenants, 163. 


Form of the Contract, 164. 


Rights of Seller, 165. 
before delivery, 165. 
delivery, 166. 
transportation, 166. 

Warranty, 167. 
warranty, 168. 

Rights of Buyer, 169. 
price, inspection of goods, etc., 169. 

Sale by Auction, 169. 
manner of sale, 170. 
by-bidding, 170. 
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Exchange, 171. 
definition of, 171. 
Deposit, 172. 
kinds of deposit, 172. 
obligations of depositary, 173. 
deposit for keeping, 174. 
liability for damage, 175. 
sale of thing, 175. 
gratuitous deposit, 176. 
degree of care, 176. 
deposit for hire, 177. 
compensation, 177. 
termination, 177. 
liability of inn-keepers, 178. 
finding, 178. 
obligations of finder, 179. 
finder may sell, manner of, 179. 
deposit for exchange, 180. 
Loan, 180. 


loan defined, 181. 

responsibility of borrower, 181. 

when lender may require return, 182. 

loan for exchange, 182. 

title of property lent, 183. 

loan of money, 183. 

how repaid, 183. 

legal interest, 184. 

illegal interest, recoverable, 184. 
Hiring, 185. 

definition of hiring, 1865. 

degree of care of hirer, 1865. 

must repair injuries, 186. 

when letter may terminate, 186. 

when hiring terminates, 186. 

hiring of real property, 187. 

term, when no limit is fixed, 187. 

notice to quit, rent, etc., 188. 

hiring of personal property, 188. 

charter party defined, 189. 
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Service, 190. 
employment defined, 190. 
employers obligations, 191. 
employees obligations, 191. 
employees obligations, 192. 
contract to be limited, 192. 
duties of employers, 192. 
degree of skill, 193. 
duty to account, 193. 
preference to whom given, 193. 
responsibility for negligence, 194. 
termination of employment, 194. 
compensation, etc., 195. 
Master and Servant, 196. 
servant defined, 196. 
time of service, 197. 
when may be discharged, 197. 
Agents, 197. 
responsibility, etc., 198. 
Factors, defined, 198. 
Shipmasters, how appointed, 199. 
pilots, 200. 
power of masters, 200. 
care and diligence, 200. 
Mates and Seamen, 201. 


definition, powers and duties, 201. 
wages, 202. 

disabled seamen, 202. 

death on voyage, 203. 

theft, etc., 203. 

Ships Manager’s, defined, 203. 
duties of, 203. 
compensation, 204. 
salvage, 204. 

Carriage, 205. 
contract of, 206. 
kinds of, 205. 
obligations of, 206. 
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carriers of persons, 206. 
general duties, vehicles, speed, etc., 207. 
carriage of property, 208. 
freight defined, 208. 
carriers obligations, 209. 
bill of lading, 210. 
freightage, 211. 
carrier’s lien, 212. 
jettison and general average, what, 213. 
loss, how borne, 213. 
carriage of messages, 214. 
common carriers, 215. 
duties, liabilities, 215. 
compensation, contracts, etc., 216. 
carriers of persons, 216. 
obliged to carry luggage, 217. 
liens on luggage, 217. 
ejection, 217. 
carriers of property, 218. 
liability, 218. 
duty of consignor, 219. 
other duties of carrier, 219. 
carriers of messages, 220. 

Trust, 221. 

trust classified, 222. 
trustee, 222. 
obligations of trustee, 223. 
when trustee guilty of fraud, 224. 
obligations of third persons, 225. 
trusts for benefit of third persons, 226. 
who are trustees, 226. 
how appointed, 226. 
obligations of, 227. 
powers of, 228. 
rights of, 229. 
termination of trust, 229. 
discharge of trustee, 230. 
removal of trustee, 230. 
new trustees, 230. 
survivorship, 231. 
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Agency, 231. 
agency defined, 232. 
authority of agents, 233. 
form of authority, 234. 
when agent has power to disobey instructions, 235. 
principal, how effected by agents acts, 236. 
rights of persons who deal with agent, 236. 
agents obligations to third persons, 237. 
when agent can delegate powers, 238. 
authority of sub agent, 238. 
termination of agency, 239. 
particular agencies, auctioneers, 240. 
factors, shipmasters, 241. 
ship’s manager’s, 243. 


Partnership, 243. 


what constitutes partnership, 244. 

partners of a ship, 244. 

partnership, how formed, 244. 

property of partnership, 245. 

interest of partner, 245. 

agreement to divide profits implies agreement to divide 
losses, 245. 

provision for payment of debts, 245. 

partnership property defined, 245. 

obligations of partners, 246. 

liability of partners, 246. 

when not entitled to compensation, 246. 

partner may renounce partnership, 247. 

effect of renunciation, 247. 

a general partnership, 247. 

powers and authority of partners, 248. 

what acts partner may not do, 248. 

mutual obligations of, 249. 

in what business partner may not engage, 249. 

in what he may, 249. 

must account to firm, 249. 

liability of partners, 249. 

to third persons, 250. 

partnership, how terminated, 250. 
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duration of, 250. 
total dissolution, 250. 
partial dissolution, 261. 
notice of termination, 251. 
notice by change of name, 261. 
liquidation, 252.’ 
powers after dissolution, 252. 
powers in liquidation, 252. 
fictitious names, 253. 
foreign partnership, 253. 
what must be published, 253. 
county clerk shall keep record, 254. 
what shall be evidence, 264. 
special partnership, 254. 
how formed, 255. 
constitution of and certificate, 255. 
certificate to be filed, 255. 
affidavit to be filed, 256. 
publication of certificate, 256. 
affidavit of publication, 256. 
renewal of special partnership, 256. 
powers, rights, and duties of partners, 257. 
firm name, 257. 
loans of special partner to firm, 267. 
may draw profits, &c., 257. 
certain transfers void, 258. 
liability of partners, 258. 
when special partner becomes general, 258. 
alteration and dissolution, 259. 
purchaser of special partners interest, 260. 

Inswrance, 260. 

insurance defined, 261. 
what may be insured, 261. 
usual kinds of insurance, 262. 
parties to contract of insurance, 262. 
who may insure, 262. 
assignment of thing insured, 262. 
insurable interest, 263. 
what is not insurable, 263. 
effect of transfer, 264. 
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where insured dies, 264. 

concealment, its effect, 265. 

what must be disclosed, 265. 

representation, what, 266. 

representation as to future, 267. 

falsity, its effect, 267. 

the policy of insurance, 268. 

whose interest is covered, 268. 

insurance by agent, 268. 

part owner, 268. 

transfer of thing insured, 269. 

valued policy and running policy, 269. 

agreement not to transfer, 269. 

warrantees, 270. 

what statement in policy expresses warranty, 270. 

what acts avoid policy, 271. 

premium, when earned, 271. 

return of premium, 271. 

over insurance, 272. 

loss, 272. 

excepted perils, 273. 

negligence and fraud, 273. 

notice of loss, 273. 

proofs, 273. 

waiver of delay, 274. 

double insurance, 274. 

reinsurance, 274. 

original insured has no interest, 275. 

marine insurance, 275. 

definition of marine insurance, 276. 

who has insurable interest in wife, 276. 

effect of bottomry, 277. 

freightage, 277. 

insurable interest of charterer, 277. 

information must be communicated, 277. 

presumption of loss, 278. 

representations, 278. 

intentional falsity, 278. 

implied warrantees, 279. 

when seaworthiness must exist, 279. 
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neutral papers, 280. 

voyage and deviation, 280. 

what exonerates insurer, 281. 
loss, 281. 

definition of total and partial loss, 281. 
constructive loss, 282. 

insurance on cargo, 282. 

when entitled to payment, 282. 
insurance against total loss, 282. 
abandonment, 283. 

when insured may abandon, 283. 
notice of abandonment, 284. 
waiver of formal abandonment, 284. 
„acceptance, 285. 

‘omission to abandon, 285. 
measure of indemnity, 285. 
partial loss, 286. 

valuation apportioned, 286. 
estimation under open policy, 286. 
arrival of thing damaged, 287. 
general average, 287. 

one third new for old, 287. 

fire insurance, 288. 

alteration, 288. 

acts of insured, 288. 

life and health insurance, 289. 
insurable interest, 289. 

notice of transfer, 289. 

indemnity, 290. 

rules for interpreting, 290. 

bail defined and how regulated, 291. 


Guaranty, 292. 


guaranty defined, 292. 
creation of guaranty, 293. 
to be written, 293. 
acceptance of guaranty, 294. 
interpretation, 294. 
recovery, 295. 

quarantor’s liability, 295. 
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how construed, 295. 
continuing guaranty, 296. 
exoneration of guarantees, 296. 
void promises, 297. 
delay of creditor does not discharge, 297. 
effect of discharge of principal, 297. 
suretyship, 298. 
who are sureties, 298. 
liability, 299. ` 
when surety exonerated, 299. 
when discharged, 299. 
right of sureties, 299. 
principal bound to reimburse surety, 300. 
property of principal must be first taken, 301. 
rights of creditors, 301. 
letter of credit, 302. 
liability of writer, 302. 
when notice to writer necessary, 302. 
Lien, 303. 
lien defined, 303. 
general and special liens, 304. 
creation of liens, 304. 
lien on future interest, 304. 
lien how may be created, 305. 
lien transfers, 305. 
extent of lien, 305. 
right ot creditor not effected by lien, 305. 
priority of liens, 306. 
order of resort to different funds, 306. 
redemption, 307. 
ights of lienor, 307. 
' extinctions of liens, 308. 
Tapse of time will not extinguish, 8308. 
when restoration extinguishes, 308. 
Mortgage, 309. 
transfer of interest when deemed a mortgage, 310. 
power of sale, 310. 
foreclosure, 311. 
mortgage of ‘real property, 311. 
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mortgage on land inherited, 311. 
how recorded, 312. 

discharge of records, 312. 
certificate of discharge, 312. 
personal property mortgaged, 313. 
foreclosure, 313. 

must be filed, 313. 

filing renewed, 314. 

where mortgage upon vessels, 314. 
what tu be disregarded, 815. 
pledge, 315. 

when contract is to be deemed a pledge, 316. 
lienor may pledge property, 316. 
obligations of pledge holder, 317. 
when pledgor may sell, 317. 

notice tu pledgor, 317. 

manner of sale, 318. 

surplus, how disposed of, 318. 


Bottomry, 319. 
definition of, 319. 
when master may hypothecate ship and freight, 319. 
rate of interest and rights of lender, 320. 
bottomry lien, how lost, 320. 
priority of buttomry liens, 320. 


Respondentia, 321. 

by owner and by master, 321. 

obligations of ship owner, 321. 

other liens, 322. 

when lien is waived, 322. 

lien for services, 323. 

factor’s, banker’s, shipmaster’s, seamen’s, officers atl- 
torney’s judgment and mechanic’s liens defined, 
323. 


S8loppage in transit, 324. 
insolvency of consignor, 324. 
stoppage how effected, 324. 


Negotiable Instruments, 325. 
definition of negotiable instruments, 326. 
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what to contain, &., 326. 
different classes, 326. 
interpretation, 327. 
fictitious payee, 327. 
Indorsement, 328. 
agreement to indorse, 328. 
kinds of indorsement, 328. 
indorser, when liable, 329. 
Tights of indorser, 329. 
presentment for payment, 330. 
how made, 331. 
apparent maturity, 331. 
dishonor, 332. 
notice, by whom given, 333. 
how served after death of indorser, 333. 
notice of dishonor, effect off, 334. 
notice of dishonor, when excused, 335. 
delay when execused, 335. 
waiver of protest, 335. 
when obligation extinguished, 336. 


Bills of Exchange, 336. 
when payable, 337. 
days of grace, 337. 
presentment for acceptance, 338. 
joint drawees, 338. 
acceptance, how made, 339. 
what acceptance sufficient, 339. 
effect of promise to accept, 340. 
acceptance for honor, 340. 
how made and enforced, 341. 
presentment for payment, 341. 
excuse of presentment and notice, 342. 
foreign bills, 343. 
protest, how made, 343. 
how given, 343. 
waiver of protest, 344. 
rate and estimation of damages, 344. 


Prommissory Notes, 345. 
Cheques, 343. 


Git 
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Bonds, bank notes and certificates of deposit, 346. 
parties may waive provisions of code, 346. 


ORGANIZING COUNTIES, 410. 


PARENT AND CHILD, 23. 
PARTNERSHIP, 243. 


Persons, 8. 
detinition of minor, adult and unborn child, 8. 
who are of unsound mind, 8. 
custody of minors, &c., how regulated, 8. 
powers of minors, 9. 
minor may disaffirm contract, 9. 
when contract may not be disaflfirmed, 9. 
when obligations may not be disaffirmed, 9. 
what person has no power to contract, 9. 
partially insane person may contract when, 9. 
when he cannot contract, 9. 
may make will, when, 9. 
minors liable for wrongs committed, 9. 
not subject to damages, when, 10. 
how minor can enforce his rights, 10. 
rights of Indians, 10. 
Indians cannot vote, &c., 19. 


“PERSONAL RELATIONS, 12. 


marriage defined, 12. 

consent to marriage, how manifested, 13. 

consent to marriage, how proved, 13. 

who may consent to marriage, 13. 

consent must be to, what, 13. 

incestuous marriage, what, 13. 

marriage void, when, 13. 

when subsequent marriage void, 13. 

rights of marriage not restored by pardon from impris- 
onment, 13. 

when Indians lawfully married, 13. 

what provisions of code do not apply to marriage, 14. 

promise of marriage subject to what rules, 14. 

marriage, by whom solmenized, 14. 

form of marriage, 14. 
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what must be ascertained by person solemnizing mar- 
riage, 14. 

person solemnizing marriage must enter certain facts in 
a book, 15. 

person solemnizing marriage to give certificate, 45. 

certificate, what to contain, 15. 

certificate may be filed, where, 15. 

register to record certificate, 15. 

what entry must specify, 15. 

certificate must be authenticated, 15. 

certificate evidence of marriage, 16. 

marriage may be annulled, when, 16. 

marriage annulled, 17. 

who and for what cause application may be made to 
annul marriage, 17. 

illegitmate children tv succeed, when, 18. 

custody of children, to whom awarded, 18. 

judgment of nullity of marriage evidence of nullity, 
when, 18. 

marriage, when disolved, 18. 

divorce for adultery, when, 18. 

divorce for adultery, 19. 

divorce for adultery, when denied, 19. 

when legitimacy of children not effected, 19. 

when legitmacy is effected, 19. 

innocent party may re-marry, 19. 

when husband and wife may separate, 20. 

for what cause may separate, 20. 

when separation denied, 20. 

relief adjudged though separation be denied, 20. 

revocation of judgment of separation, 20. 

when wife inhabitant of Territory, 21. 

husband required to support wife, when, 21.. 

court give direction for custody of children, 21. 

when court may compel husband to support wife after 
divorce, 21. 

to support children also, 21. 

court may require husband to give security, when, 21. 

nature of contract between husband and wife, 22. 

husband head of the family, 22 
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powers of husband, 22. 

duty of wife, 22. 

husband must provide support, 22. 

wife to assist, when, 22. l 

not to hafe interest in each other’s property, 22. 

either husband or wife may make contracts, 22. 

cannot change their legal relations by contract, 22. 

mutual consent a consideratiun, when, 22. 

may hold property together, 23. 

when husband liable for wife’s support, 23. 

when not liable, 23. 

when children legitimate, 24. 

legitimacy disputed, by whom, 24. 

parent to support child, when, 24. 

father entitled to services uf minor, when, 24. 

mother entitled to service of minor, when, 24. 

mother entitled to services of illegitimate minor, 24. 
Porent and child, 2A. 

parent may have allowance of child’s property, 

when, 24. 

parent has no control over property of child, 24. 

abuse of parental authority cognizable by the court, 24. 

when child free from parent, 24. 

when authority of parent ceases, 25. 

proceedings, when parent dies, for support of child, 25. 

poor person, who to maintain him, 25. 

adult child’s promise binding when, 26. 

when parent liable for support of child, 25. 

when parent not bound for support of child, 25. 

when husband not bound to support wife’s children, 25. 

right of parent to relinquish child’s services, 26. 

when minor entitled to receive his own wages, 26. 

when parent may change residence of child, 26. 

when court may award custody of child to mother, 28. 
Adoption, 26. 

who may be adopted, 26. 

age of person adopting, 26. 

husband cannot adopt without wife’s consent, 27. 

child cannot be adopted without parents consent, 27. 
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when consent of child necessary, 27. 

proceedings in case of adoption, 27. 

duty of probate judge, 27. 

name of adopted child, 27. 

parents relieved of responsiblity for adopted child, 27. 
when father adopts illegitimate child, 27. 


Guardian and Ward. 


guardian defined, 28. 


ward defined, 28. 
general guardian, what, 28. 


special guardian, what, 28. 

in what cases a guardian may be appointed, 28. 

who may appoint guardian, 28. 

no power as guardian proper unless appointed, 29. 

district court and probate judge, may appoint, 29. 

when district court may appoint, 29. 

jurisdiction of appointing power, 29. 

in appointing guardian, officer how guided, 29. 

powers of guardian, 29. 

duties of guardian respecting the person, 29. 

duties of guardian respecting the estate, 30. 

relation of guardian and ward, 30. 

court to control guardian, when, 30. 

when joint guardian dies, power continues to sur- 
vivor, 30. 

removal of guardian, for what cause, 30. 

when power of guardian appointed by parent super- 
ceded, 30. 

when power of guardian appointed by court superce- 
ded, 30. 

ward may settle with guardian, when, 31. 

release valid, in what cases, 31. 

when guardian entitled to discharge, 31. 

probate judge may order confinement of insane per- 
sons, 31. 

person alleged to be insane may demand investiga- 
tion, 31. 

Master and Servant, 31 


minors may become apprenticed, 32. 
&3 
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father or mother must give consent, 32. 

if parents are dead, guardian to give consent, 32. 

consenting party not liable for breach of apprentice- 
ship, 32. 

pauper children to be apprenticed, 32. 

when child of Indian woman can be bound, 33. 

age of apprentice to be inserted in indenture, 33. 

pecuniary consideration to be stated, 33. 

what apprentice must be taught, 33. 

officer executing indenture must file, what, 33. 

immigrant minor may bind himself, 33. 

minor must acknowledge indenture, 33. 

master may assign indenture, 33. 

indenture not binding, when, 34. 

duty of overseers of the poor respecting apprenti- 
ces, 34. 

when apprentice willfully absents himself, penalty, 34. 

-limit of penalty, 34. 

apprentice not bound by certain agreements, 34. 

no person may exact from apprentice consideration, in 
what cases, 34. 

penalty where consideration has been exacted, 34. 

when an indenture may be assigned, 34. 

when apprentice refuses consent, 34. 


PERSONAL RIGHTS, 10. 
persons have right to protection, 10. 
defamation defined, 10. 
libel and slander defined, 10. . 
slander defined, 11. 
privileged publication defined, 11. 
what personal rights forbid, 11. 
rights to use force, when, 11. 


PROMISSORY NOTES, 345. 


PROPERTY, 35. 
Nature of property, 35. 
property defined, 35. 
ownership defined, 35. 
property may consist of what, 46. 


GENERAL INDEX. 659 


PROPERTY—Continued. 


when animals subject to ownership, 36. 

real property defined, 36. 

land defined, 36. 

tixtures to land defined, 36. 

appurtenances to land defined, 36. 

all property not real is personal, 36. 
Ownership, 36. 

all property has an owner, 37. 

of what the state is owner, 37. 

who may own property, 37. 

ownership either absolute or qualified, 38. 

when ownership is absolute, 38. 

when qualified, 38. 

ownership by single person, how designated, 38. 

ownership by several persons, how designated, 38. 

joint interest defined, 38. 

partnership interest defined, 38. 

interest in common defined, 38. 

what interests are in common, 38. 

different kinds of interest in property, 39. 

present interest defined, 39. 

future interest defined, 39. 

perpetual interest defined, 39. 

limited interest defined, 39. 

future interest, what, 39. 

when future interest is vested, 39. 

when future interest contingent, 39. 

future interest not. void, when, 39. 

posthumous children, entitled when, 39. 

how future interests to pass, 39. 

expectancy of heir not denied an interest, 39. 

when interests denominated estates, 40. 

interests in real property have certain application to 

interests in personal property, 40. 

what interests recognized by law, 40. 

when time of enjoyment may begin or end, 40. 

conditions defined, 40. 

when conditions precedent void, 40. 

conditions restraining marriagevoid, 40. 

other conditions void, 40. 
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power of alienation, how long suspended, 41. 
when future interest void, 41. 
certain restrictions limited, 41. 
disposition of income, how governed, 41. 
certain directions void, 42. 
accumulation of income directed by will, 42. 
when other directions partially void, 42. 
minors income, how applied, 42. 
owner of a thing owns what, 42. 
in certain cases to whom income belongs, 43. 
when future interest defeated, 43. 
when future interest not defeated, 43. 
income defined, 44. 
when limitation, &c., created, 44. 

Real Properly, how governed, 44. 
estates in real property enumerated, 45. 
estate, when fee simple, 45. 
abolition of estates tail, 46. 
certain remainders in fee valid, 46. 
estates of inheritance; for years; at will: defined, 4¢. 
when estate is freehold, 46. 
when future estate may be limited, 46. 
reversion defined, 46. 
when future estate called a remainder, 46. 
when contingent remainder in fee created, 47. 
remainders, future and contingent estates how§ cre- 

ated, 47. 
suscessive estates for life cannot be limited, 47. 
when remainder cannot be created upon estate, 47. 
when remainder takes effect, 47. 
contingent remainder not created, unless, 47. 
limitation of remainders, 48. 
when heirs are entitled to take by virtue of remain- 
der, 48. 

when certain remainder takes effect, 48. 
effect of power of appointment, 48. 
when tenancy may be terminated, 48. 
notice of termination to be in writing, 49. 
when landlord may so enter, 49. 
re-entry, when made, 49. 
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action for possession, maintained when, 49. 
what land servitudes may be attached as easements, 49. 
easements, 50. 
certain land burdens may be granted, 50. 
dominant tenement, 50. 
servient tenement, 50. 
servitude, by whom created, 50. 
servitude, by whom held, 50. 
extent of servitude, how determined, 50. 
in case of partition, burden how apportioned, 50. 
owner of future estate to use easements, 50. 
owner of estate may maintain action, 51. 
owner of servient tenement may maintain action. 51. 
when servitude is extinguished, 51. 
Rights of Owners, 62. 
interest of owner of land in water, 52. 
rights of owner of life estate, 52. 
rights of tenant for years, 62. 
rights of grantee, 53. 
rights of lessee, &c., 53. 
recovery of rent due on life lease, 53. 
who may maintain action for injuries, 53. 
Boundaries, 54. 
line traces, 54. 
Obligations of Owners, 55. 


Uses and Trusts, 55. 
when person has legal estate in real property, 56. 
how disposition: of real property to be made, 56. 
trust must be written, &c., 56. 
when transfer fraudalent against creditors, 57. 
express trusts when may be created, 57. 
when purpose for creating express trust ceases, what, 59. 
Powers, 59. 
power defined, 60. 
general power, 61. 
special power, 61. 
other powers, 61. 
when power irrevocable, 62. 
power of sale in mortgage, 62. 
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married woman's powers, 62. 
execution of power by will, 63. 
when authors directions may be disregarded, 63. 
when must be observed, 63. 
authority of married women, 64. 
fraud, 65. 

certain powers create fee, 65. 
power to make leases, 66. 

trust powers imperative, 67. 

how certain powers construed, 67. 
when court to execute power, 67. 


Personal Properly, 68. 
law governing it, 68. 
Things in action, 69. 
things in action defined, 69. 
shipping, 70. 
ship defined, 70. 
navigation, rales of, 71. 
collisions, 71. 
breaches of rules of navigation, 72. 
loss, 72. 
Corporations, 73. 
corporations, how created, 73. 
name, 74. 
public corporations, 74. 
private corporations, 74. 
what is a charter, 74. 
number of corporators, 75. 
for what purposes corporations may be formed, 75. 
charter, what to state, 76. 
banking and insurance, 76. 
petition, 76. 
county commissioners to examine petition, etc., 77. 
when corporation formed, 77. 
Corporate Stock, 78. 
subscriptions, 78. 


transfers, 78. 
over issue dividends, 78. 
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Corporate Powers, 79. 
meetings of public corporations, 80. 
by-laws, 80. 
banking powers restricted, 80. 
liability of stockholders, 81. 
quorum, 81. 
foreign corporation, §1. 
colleges and cities, 81. 
school officers, 82. 
Dissolution of Corporations, 82. 
revival of corporations, 83. 
Products of the Mind, 83. 
joint authorship, 83. 
effect of publication, 88. 
private writings, 84. 
trade marks, 84. 
good will, 84. 
title deeds, 84. 
-Acquisition of Properly, 85. 
occupancy, 85. 
alccession, 86. 
fixtures, allusion, ete., 86. 
islands, etc., 87. 
possession to personal property, 87. 
possession to personal property, 88. 
Transfer, 89. 
transfer defined, 90. 
what may be transferred, 90. 
mode of transfer, 91. 
grants, how interpreted, 92. 
limitations, 92. 
irreconcilable provisions, 92. 
effect of transfer, 93. 
Transfer of Real Property, 93. 
mode of transfer, 64. 
form of deed, 94. 
effect of transfer, W 
title to highway, 9D. 
tenants liabilities, 96. 
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Transfers of Real Property, 96. 
mode of transfer, 96. 
when in writing, 96. 
what operates as a transfer, 97. 
Gift ts, 97. 
definition, how made, ete., 98. 
gift in view of death, 98. 
Recording Transfers, 98. 
what may be recorded, 99. 
_acknowledgment of instrument, 99. 
mode of recording, 99. 
duties of clerk, 100. 
proof and acknowledgments of instrument, 100. 
effect of recording, 103. 
conveyance defined, 103. 
Unlawful Transfers, 104. 
purchasers in good faith not affected, 105. 
Wills, 106. 
who-may make will, 107. 
who incompetent, 107. 
different kinds of will, 107. 
low executed, 108. 
codicil, 108. 
change of domicil, 108. 
with whom wills to be deposited, 109. 
when to be opened, 109. 
revocation, 109. 
revocation, 110. 
non-revocation, 110. 
revocation of codicils, 111. 
witness ineligible to take under will, 111. 
witness may succeed, when, 112. 
creditor competent witness, 112. 
wills, interpretation, 112. 
intention to be carried out, 113. 
rules, 113. 
words, how taken, 113. 
other matters, 114. 
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mistakes, etc., 115. 

conditions, 116. 

legacies, how distinguished, 117. 
annuities, 117. 

debts, abatements, ete., 118. 
heirs, executors, etc., 119. 
revocations, 120. 


Succession, 120. 
succession defined, 121. 
who first succeeds, 121. 
personal representations, 121. 
certain property not deemed assets, 122. 
order of succession, 122. 
order of succession, 123. 
several heirs, how to hold, 124. 
dower abolished, 124. 
property in common, joint partnership, etc., 124. 
half blood relations, 125. 
aliens, 125. 
illegitimates, 125. 
posthumous relations, 126. 
when territory succeeds, 126. 


PERSONAL PROPERTY, 68. 
PUBLIC LANDS, 4. 
section 3, line 11, act approved April 30th, 1862, amen- 
ded, 4. 
RAILROADS, 574. 
St. Paul & Pacific Railroad Company, 574 
rights conferred by legislaturé of Minnesota, 574. 
said rights ratified, 574. 
Dakota & Northwestern Railroad, 579. 
asking for grant of lands, 579. 
requesting all railroad companies to report to legisla- 
ture, 581. 
REAL ESTATE, 44, 520. 
in whom title vested in religious bodies, 520. 


transfers declared legal, 521. 
84 


666 


GENERAL INDEX. 


REAL PROPERTY, 2. 
plaintiff in action, to give bonds, when, 2. 
REGISTER OF DEEDS, 409. 
RELIGIOUS BODIES, 620. 
RESPONDENTIA, 321. 
RELIEF, species of, 348. 
persons suffering detriment, 349. 
damages and interest, 350. 
exemplary damages, 350. 
damages for breach of contract, 351. 
breach of promise to pay, 352. 
breach of agreement, 352. 
breach of warranty, 353. 
breach of carrier’s obligations. 354. 
breach of promise of marriage, 354. 
damages for wrongs, 355. 
wrongful occupation, 355. 
damages for seduction, 356. 
penal damages, 356. 
tenant wilfully holding over, 357. 
injuries to trees, 357. 
value, how estimated, 357. 
damages to be reasonable, 358. 
specific and preventive relief, 359. 
how given, 359. 
judgment for possession or title to real property, 360. 
judgment for delivery of personal property, 361. 
when performance of obligation compelled, 361. 
remedy mutual, 362. 
what cannot be enforced, 362. 
agreement to sell property by one who has no title, 363. 
revision of contracts, 364. 
rescission of contracts, 364. 
cancellation of instruments, 365. 
preventive relief, 366. 
injunction when not allowed, 366. 


ROADS, 552. 


from Yankton to Fort Thompson, 552. 
names of commissioners, 552. 
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their duties, 552. 

may appoint substitutes, 553. 
may employ help, 553. 
expenses, how paid, 553. 

From Canton to Yankton, 553. 
names of commissioners, 553. 
route of road, 554. 
when commissioners shall meet, 554. 
who to pay expenses, 544. 
pay of commissioners, 554. 
report of commissioners, 554. 

Changing Road in Union County, 555. 
names of commissioners, 555. 
part of road vacated, 556. 
duty of commissioners, 555. 
who to pay expenses, 555. 
plat to be filed by commissioners, 556. 

From Yankton to Sioux Falls, 556. 
names of commissioners, 556. 
when to repair road, 556. 
pay of commissioners, 556. 
who to pay expenses, 556. 

From Rock River to Yankton, 557. 
names of commissioners, 557. 
road to be located, when, 557. 
may appoint substitutes, 657. 
expenses, how paid, 557. 
pay of commissioners, 557. 
survey or to file plat, 557. 


SALE, 161. 


SECRETARY OF TERRITORY, 583. 
instructed to republish certain laws, 583. 


SELF PROTECTION, 10. 
SEPARATION, 20. 
SERVANT, 31, 196. 
SERVICE, 190. 
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election of superintendent of public instruction, 521. 

oath, &c., of superintendent, 522. 

superintendent’s duties, 522. 

shall make report, 522. 

may grant certificates, 522. 

may appoint deputy, 522. 

compensation, &c., of superintendent, 522. 

general and special duties of supérintendent de- 
fined, 523. 

how to distribute his annual report, 523. 

teachers’ institute, 524. 

county superintendent, 524. 

his compensation and duties, 524. 

his oath and bonds, 524. 

must form school districts, 525. 

joint districts, 525. 

statement of judge of probate, 525. 

school moneys apportioned by whom, 525. 

certain text books must be used, 526. 

county superintendent shall visit schools, 526. 

his account for services, 526. 

his duty to see clerk’s report made, 527. 

shall hold public examination, 527. 

county superintendent’s duty when new district is 
formed, 527. 

duty when joint district is formed, 527. 

when voters may appeal, 627. 

other duties of county superintendent, 527. 

when vacancy of county superintendent occurs, 528. 

annual returns of county superintendent, 528. 

district clerk’s duty, 528. 

power of inhabitants of school district, 528. 

who entitled to vote, 529. 

when to be challenged, 529. 

when districts organized, and manner of officers elected 
signifying acceptance, 530. 

director presiding officer, 531. 

district clerk’s duties, 532. 

shall draw orders and call meetings, 532. 

county assessor’s duties, 533. 
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form of clerk’s report, 533. 

where school district meetings, 533. 

officers of joint districts, 530. 

school district officers, 530. 

powers of school district, 530. 

annual meeting, 530. 

when held and how called, 531. 

special meetings, 531. 

proceedings when time of annual meeting passes, 631. 
powers of qualified voters, 531. 

bond of treasurer, 533. 

when treasurer to be appointed, 533. 
treasurer’s duties, 534. 

when treasurer becomes defaulter, 534. 
responsibility of treasurer, 534. 

report of treasurer, 534. 

the district board and its duties, 53b. 

district schools, to whom accessible, 536. 
branches taught, 536. 

where vacancy occurs in board, 536. 

two mill tax levied for support of schools, 536. 
taxes for schoo] purposes, on what assessed, 536. 
district clerk’s duties, 536. 

when district board may value real estate, 537. 
the command of the warrant to tax list, 537. 
when treasurer to distrain, 537. 

where warrant can be executed, 537. 

district treasurer’s duties, 538. 

county treasurer’s duties, 538. 

errors, how corrected, 538. 

when taxes paid by tenant, 538. 

register of deeds to make list for school district, 538. 
graded schools, how formed, 539. 

director’s powers, 539. 

union district entitled to funds, 539. 

may levy taxes, 539. 
‘where clerk shall report, 539. 

treasurer of union district, 540. 

public schools in cities entitled to moneys, 540. 
graded schools in single districts, 540. 
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duties of county treasurer, 540. 

where county treasurer refuses to deliver moneys, 640. 

teacher to make report, 640. 

false report of clerk, 541. 

clerk’s refusal to deliver books, 541. 

when tax to be levied against district to pay judg- 

ment, 541. 

jurisdiction of justices, 641. 

pay of district officers, 541. 

penalty for refusing to serve as school officers, 541. 

how fines to be collected, 542. 

how school moneys that are donated disposed of, 542. 
Forms, 542. 

of notice of first meeting, 542. 

of notice of annual meeting, 543. 

of order on district treasurer, 543. 

of bond of district treasurer, 543. 

of warrant for collection of tax, 544. 

of vouchers, 644. 

of contract between district and teacher, 544. 

of annual report of treasurer, 644. 

of report of district clerk, 545. 

of teacher’s certificate, 546. 

of deed of school property, 546. 

redistricting counties, 547. 

teachers institute, when held, 548. 

district clerk must notify county clerk of tax voted, 548. 

certain acts repealed, 648. 


SHIPPING, 70. 
SLANDER, 10. 
SUCCESSION, 120. 
SURETYSHIP, 298. 
SUPREME COURT, 412. 
SURVEYING, 649. 


prescribing a mark to be used by county surveyors, 549. 
limiting cost of mark, 649. 


GENERAL INDEX. Gil 


TOWNSHIPS, 576. 
Union County, 
boundaries of Virginia township, 576. 
boundaries of Prairie township, 577. 
boundaries of Spink township, 577. 
what officers to be elected, 577. 
this act not to impair, what, 577. 


TELEGRAPH LINES, 651, 576. 


penalty for injuring telegraph lines, 661. 

Yankton county commissioners authorized to lease 
right of way, 575. 

commissioners shall execute and deliver lease, 576. 


TRANSFER, 90. 


TREASURER AND AUDITOR, 550. 


where tu hold their offices, 550. 
notices to be published, 650. 
repeal of contlicting acts, 550. 


TRUST, 221. 
WARDS, 28. 
WILLS, 106. 
VACANCIES, 411. 


